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Court of Appeals of the District of Columbia. 


No. 3850. 

G. R. Lee Cole, Appellant, 
vs. 

Minnie B. Cole. 

a Supreme Court of the District of Columbia. 

Equity. No. 34799. 

G. R. Lee Cole, Plaintiff, 
vs. 

Minnie B. Cole, Charles Wilson, Byron Blodgett, J. P. Mc¬ 
Donald, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: ** 

1 Bill. 

Filed December 11, 1916. 

In the Supreme Court of the District of Columbia. Holding an 

Equity Court. 

Equity. No. 34799. 

G. R. Lee Cole, Plaintiff, 

VS. 

Minnie B. Cole, Charles Wilson, Byron Blodgett, Defendants 

Your petitioner respectfully represents to the court as follows: 

o e i 18 i. elt,ze j> of the United States and a resident of the 
Pf‘“ ct .£f Columbia and has been forthe past twenty-five years, and 
brings this suit in his own behalf. That the defendant, Minnie B. 
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Cole is also a citizen of the United States and a resident of the Dis¬ 
trict of Columbia and is sued in her own behalf. That the defend- 
ant, Charles Wilson is a citizen of the United States and at present 
a resident of the City of New York, State of New York and is sued 
as co-respondent. That the defendant, Byron Blodgett is a citizen 
of the United States and a resident of the District of Columbia and 
is sued as co-respondent. 

2. That the plaintiff and defendant, Minnie B. Cole were legally 
married on the 7th day of December, 1900 in Winchester, Vir¬ 
ginia by the Reverend Nelson P. Dame, a regular ordained min¬ 
ister of the Protestant Episcopal Church and from the said date until 

the 27th day of September 1915, the plaintiff and defendant, 

2 Minnie B. Cole, lived together as man and wife in the City 
of Washington, District of Columbia and in their country 

home in Montgomery County, Maryland and as the result of said 
marriage, there are two children, to wit, Elizabeth Lee, age fourteen 
years and George R. Lee, Junior, age thirteen years. 

3. That in September, 1915, the defendant, Minnie B. Cole, 
filed a petition in this Honorable Court in which she sought to obtain 
a divorce a mensa et thoro from your plaintiff and the plaintiff in 
order to avoid scandal and notoriety incident to the trial of the 
issues therein involved, entered into an agreement with the defend¬ 
ant Minnie B. Cole by which the said proceedings were dismissed 
and your plaintiff agreed that the defendant, Minnie B. Cole, 
should have the custody of the two children and live apart from 
him and that he would pay her the sum of $80.00 per month for 
the maintenance of herself and said children and that this agreement 
has been carried out to date. 

4. That prior to the filing of the said petition for divorce bv the 
defendant, Minnie B. Cole, your plaintiff suspected the defendant, 
Minnie B. Cole, of infidelity but was without any positive proof of 
same but that since the said separation, your plaintiff has dis¬ 
covered that the said defendant, Minnie B. Cole, has been guilty of 
adultery with one Charles Wilson, formerly a resident of the 
District of Columbia and now residing in the City of New York. 
The facts and circumstances connected with the said adultery are 
as follows: your plaintiff is the owner of a residence in Montgomery 
County, Maryland and during the summer of 1913, the defendant, 
Minnie B. Cole, occupied the said residence, renting out part of same 

and that among the persons occupying the said premises to- 

3 gether with the defendant, Minnie B. Cole, was the said 
Wilson and that during the month of August, 1913, the de¬ 
fendant, Minnie B. Cole committed numerous acts of adultery with 
the said Wilson, all of which were without the knowledge, con¬ 
sent or connivance of your plaintiff; that the plaintiff has not con¬ 
doned the offense and has not cohabited with her since the same came 
to his knowledge. 

5. The defendant, Minnie B. Cole, since leaving the home of the 
plaintiff has made a practice of going to cafes with one J. P. Mc¬ 
Donnell, a resident of New York City who frequently visits Wash¬ 
ington and that on the 19th day of June, 1916, the defendant 
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Minnie B. Cole and the said J. P. McDonnell together with Eliza¬ 
beth, the daughter of the defendant, Minnie B. Cole, visited the 
Shoreham Hotel grill and there the defendant, Minnie B. Cole 
and the said McDonnell drank a number of cocktails and in addi¬ 
tion thereto a quantity of wine was consumed by them and Mc¬ 
Donnell in the presence of the defendant, Minnie B. Cole, gave the 
said Elizabeth wine to drink which she drank and that the said 
McDonnell and the defendant, Minnie B. Cole have been in the 
habit of going to various other cafes and riding in taxicabs to¬ 
gether and the plaintiff is informed and believes and therefore 
avers that the said McDonnell has been in the habit of visiting the 
defendant, Minnie B. Cole, at her home. 

6. That after the plaintiff and defendant, Minnie B.- Cole, sep¬ 
arated, the defendant, Minnie B. Cole, occupied premises No. 2015 
19th st. Northwest in the City of Washington, District of Colum¬ 
bia from about January 15, 1916 to April 15, 1916 and that during 
the said period one Byron Blodgett, a resident of Takoma, Maryland, 

made almost daily visits upon the said defendant, Minnie 

4 B. Cole at the said premises, frequently staying from 11 A. M. 

to 5 P. M. and frequently staying late into the night and 

on one occasion remaining until 1 P. M. and that during his said 
visits he would kiss and caress the defendant, Minnie B. Cole in the 
presence of the children of the defendant, Minnie B. Cole and that 
sometime during February, 1916, the defendant, Minnie B. Cole, was 
ill, confined to her bed and the said Blodgett entered her bedroom and 
was leaning over her bed when George, son of the defendant, Minnie 
B. Cole, entered the room. That on one occasion the said Blodgett, 
while visiting the defendant, Minnie B. Cole, at the said premises 
kissed and caressed Elizabeth, the daughter of the defendant, Minnie 
B. Cole, and on another occasion in the same premises, the said 
Elizabeth, while. sitting on the couch was approached by the said 
Blodgett who kissed her in a very passionate manner and his con¬ 
duct was such that George, the son of the defendant, Minnie B. Cole, 
remonstrated with him and threatened to tell the plaintiff. From 
all of the foregoing circumstances connected with the said Blodgett, 
this plaintiff believes and therefore avers that the said Blodgett has 
committed adultery with the plaintiff. 

7. That plaintiff is advised that one Jake Olive a resident of the 
District of Columbia and employed as a chauffeur upon a public 
vehicle was frequently employed by the said McDonnell herein¬ 
before referred to for the purpose of conveying the said McDonnell 
and the defendant, Minnie B. Cole to various places in the District 
of Columbia and that the said Olive had boasted that he had illicit 
intercourse with the defendant, Minnie B. Cole and that he could get 
her at any time and had made remarks concerning the infant Eliza¬ 
beth which leaves the plaintiff apprehensive concerning her 

5 safety. 

8. That all of the acts hereinbefore referred to committed 
by the defendant, Minnie B. Cole, was without knowledge, consent 
or connivance of the plaintiff, and was not condoned by the plain¬ 
tiff. 
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The premises being considered, the plaintiff prays as follows: 

1. That process of subpoena may issue from this Honorable Court 
to the defendants and each of them, requiring them to be and appear 
in this Court by a day certain to be named therein, to answer the 
bill of complaint filed herein and to abide by and perform such 
decree as may be passed herein. 

2. That an order may be passed granting the plaintiff a divorce “a 

V1 o CU ^u mat ™° n ^” from the said defe ndant, Minnie B. Cole. 

3. That the plaintiff be given the custody of the said infant chil¬ 
dren. 

4. And for such other and further relief, as to the court mav 

seem meet. J 


CHARLES F. DIGGS, 

Attorney for Plaintiff. 


G. R. LEE COLE. 


I, G. R. Lee Cole, do solemnly swear that I have read the foregoing 
fu . i. com Pl alnt by 1116 subscribed and know the contents thereof • 
that the matters and things therein stated on personal knowledge are 
true and those stated on information and belief, I believe to be true. 

G. R. LEE COLE. 

6 Subscribed and sworn to before me this 7th day of Decem¬ 

ber, A. D. 1916. 

f 8EAL -] IDA COHEN, 

Notary Public, D. C. 

Answer and Cross-Bill. 


Filed December 19, 1916. 

* * * • * , » * 

For answer to the Bill of Complaint herein filed this defendant 
says r 

1 and 2. That the allegations of paragraphs one and two as to the 
residence and citizenship of the parties are admitted 

27 ?h j A “ S, ( ? S , Pafgraph three this defendant admits that on the 
of September, 1915, the agreement referred to in said para¬ 
graph three was duly executed between the plaintiff and this defend- 
ant, copy of said agreement being hereto attached, but this defend¬ 
ant denies that the plaintiff has lived up to the terms and obligations 
of said agreement and says he has failed so to do almost constantly 
since the execution thereof; that at the time of filing his bill in this 
cause he was due this defendant the sum of forty dollars under said 

'/ h ; ld fa . 1,ed and refused and still fails and refuses 
to pay to this defendant in spite of her extreme need of said funds 
as will be hereinafter set out; that under said agreement it was also 
he d uty of said plaintiff to make certain repafrs tTthe red esS 
n Montgomery County, Maryland, occupied by this defendant and 
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her children as a home, which he has constantly failed and 
7 still fails and refuses to do except that during the summer of 
1916, he made a pretense of making certain repairs on the 
premises by sending a carpenter to do one day’s work thereon and 
that the said workman left the repairs in an unfinished condition, 
m which condition they now remain, the said plaintiff stating to 
this defendant that any other repairs or work required she would 
have to do herself. This defendant further shows that said plain¬ 
tiff failed and refused to perform that portion of the agreement with 
respect to the delivery to the premises occupied by this defendant of 
a certain piano now in premises 418 Seventh Street, S. W., occupied 
by the plaintiff and belonging to the daughter of plaintiff to wit, 
Elizabeth Cole; that said plaintiff has persisted in said refusal not¬ 
withstanding the repeated requests of this defendant and her said 
daughter to have said piano moved to her home. This defendant 
also shows to the Court that the said suit for divorce filed by this 
defendant against said plaintiff as aforesaid has not been actually 
dismissed upon the records of this Court but still stands upon the 
dockets of said Court. 

4. Answering paragraph four of plaintiff’s Bill of Complaint this 
defendant says that each and every charge therein is absolutely, 
maliciously, and wickedly false, intended to scandalize and disgrace 
this defendant and not intended in good faith; that the allegations 
that this defendant has been guilty of adultery with one Charles 
Wilson at the times and places alleged in said Bill of Complaint or 
at any other time or place is absolutely untrue; that the said defend¬ 
ant, Charles Wilson, was a relative of the plaintiff and was secured 
to reside at the home of this defendant in Montgomery County, 
Maryland, as a protection to her in the absence of the plain- 
tiff, her husband; that he was permitted to stay in her said 
residence, because of his said relationship and because of her 
real physical fear of harm by reason of the secluded place of resi- 
ctence in which she was compelled to spend her summers because of 
the health of her children; that the said Wilson was always treated 
by this defendant in the most distant, guarded way and solely and 
entirely without any thought of a relationship other than that of a 
physical protector placed at this defendant’s disposal by his relative 
this defendant’s husband, and this defendant says that the effort of 
the plaintiff to besmirch her good name by virtue of the allegations 

aS + i° <1 co ; de [ endant > WiIs °n< is a wicked and baseless slander 
without the slightest justification or foundation of fact. 

That the allegations in plaintiff’s Bill of Complaint with respect 
to the relationship of one J. P. McDonald is likewise utterly and 
entirely false; that her relations with said McDonald have always 
been those of courtesy between acquaintances and nothing more* 
that the said McDonald is a man of about 70 years of age; that he 
knew this defendants father’s and mother’s families before her 
acquaintance with him and that after she became acquainted with 
him, the acquaintance was nothing more than one of casual friend¬ 
ship; that the said McDonald became fond, in a respectful way, of 
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them because of thei^being^adrift” 1 *^ kindl y towards 
this defendant could furnifh them ^rffWk° Ut a h ° me exce Pt what 
allowances given her bv her h„,H th tV .‘ he “ ea 8 er a »d irregular 
relations with s^d chilLn a lw ' 1 P ¥ n ‘5 and tha ‘ 

character; that o„ one Son Z A 7 and fa therly 

9 ter, Elizabeth, did dine at the her dau 8 h - 

City, with the said McDonald but tha^n™ Cafe ’ ' Vashin § ton 
defendant’s daughter to drink exceDt that sht Wme was 8 lven this 
a spoon full of Burgundy in 3 1 « 7 was Permitted to taste 

that the charge vvith resnec? find ° ut - Just how “ tasted; 

Donald is untrue as alleged- that nJ ng 1D - taxicabs with said Mc- 
fendant has ridden in a faxi’eah Le h occasions “Pon which this de¬ 
company with her children and tv j° en •?? ’I 110 or two occasions in 
then beiuse of the factX? she McDonald and 

with her said children and la, nnSt ^ fr ° m home in the country 
back to the country two mile, from ft, 16 , necessi ty of taking them 
fendant says thaWt k sSndalm? a str ? et ^ line and this de- 
such circumstances amount to a refltfr out rageous to charge that 
children or the said McDonald C ‘ 10n Up ° n 6lther herself , her 
That the allegations in paragraph four of the Rill r.t n , • 

nith respect to the defendant, Byron Blodgett to wit tv. 

January 15, 1916, and Anril 15 iqia tu •j’tT Wlt > ^at between 

daily visits to the rZdeime nf tki /f h a Sald Br y° n B1 odgett made 
Street, N. W , staymg untd 7a PKm 'T 2015 19 ‘h 

he would kiss and cfress the definT ^ d tk . at dunn « the said visits 
dren and that while this defendant *n 7* P, resence »f her chil- 

the defendant, Blodgett leaning ^ son ^ eor g e saw 

said Blodgett kissed 8 and care Jed thi^daf^d 0 ’'^ 6 f!l, rge that th e 
are all utterly and a^ lntelt fll d {t“ da ? t > chlld > Elizabeth, 

10 lm TS™r ,du “*^ stsr ndo,h * 

Complain^M toTnl JakeOltoe^thi^dT ‘d" in . Plaintiff’s Bill of 

has she ever known anv nerZ’ K defendant does not kn °w nor 

plaintiff intended To refer to Hha^enr 8 & that if the 

defendant by the name of William Oliff^w '^mes employed by this 
suggestions that the said Oliff k ^ that , she then sa y s th at the 

had illicit intercours^witS lL detndTnl thaf ST* *° hiS haV j^ 

ous and outrageous untrue oant that the same are scandal- 

to support them and fhU delnd , fou «dation of fact 

with said chauffeur have alwa J he fllrth fi er T y8 that her Mahons 
relationship and have consisted to » confined to a simple business 

thS toL de h fendant IT empl ° yed Ohff "tlT car ry^Xw C f rom 
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5. Further answering and by way of cross bill this defendant says 
that during the period from January 1, 1912, to date, and without 
just cause therefor having been given by this defendant (Plaintiff 
in the cross bill) and in spite of the fact that this defendant has al¬ 
ways been a loyal and faithful wife to the plaintiff devoting herself 
assiduously and affectionately to all of the duties devolving upon her 
as the wife of the plaintiff; that the said plaintiff, unmindful of his 
duties to the defendant and wilfully disregarding the same, has re¬ 
fused to treat the defendant as his wife, and has made of her a de¬ 
pendent housekeeper and has undertaken and has required of 

11 the defendant the performance of such duties of a housekeeper 
without giving to her any of the consideration properly due 

to such position, and not only has the plaintiff failed in his duty to 
the defendant as his wife but has likewise made her duties as his 
housekeeper so painful and hard to bear as to make her life one of 
continued mental and physical agony; that this harsh treatment on 
one occasion resulted in the plaintiff striking the plaintiff in the face 
and on other occasions, the plaintiff, in the presence of the servants 
of the plaintiff and defendant, violently cursed and abused the de¬ 
fendant with all manner of vile and bitter epithets, to her great 
humiliation and mental anguish. 

6. That for further cause of complaint herein, the defendant says 
that during the said period of time, from to wit: January 1, 1912, 
to date, the plaintiff has not only failed to give defendant such rea¬ 
sonable affection and consideration as belongs to her as his wife, but 
he has scorned the defendant and placed her out of the pale of the 
marriage relation, having refused to associate sexually with the de¬ 
fendant, or to have her occupy a room with him, or to have her 
attend public functions or occasions with him, or to have her accom¬ 
pany him in his automobile or to do any manner or thing which 
would show the least consideration or affection for her; that during 
all of the said periods of time, this plaintiff has been willing ana 
anxious to perform her every duty and obligation to the plaintiff 
and has earnestly endeavored so to do; that during the said period 
of time and while the defendant was ignoring the plaintiff, as afore¬ 
said, and placing a ban upon her as his wife; that he has associated 

with a certain other woman in the District of Columbia, to 

12 wit, Eleanor Kendig Gherman, in a most familiar and af¬ 
fectionate manner for several years last past, taking her on 

automobile rides in his automobile almost daily, constantly being 
seen in her presence, repeatedly attending dinners with her in the 
public restaurants and hotels oi the city, constantly speaking of her 
with the greatest consideration and affection and openly declaring to 
your petitioner and to others a deep regard and affection entertained 
for her; that he has constantly and deliberately flaunted this rela¬ 
tionship in the face of your petitioner, to her extreme humiliation; 
that during said period of time and while he has lavished such an 
affection and consideration upon the said female, that he has had 
nothing but harsh words for your petitioner before the servants and 
others, not giving her a kind word during the past three years and 
in one instance, having her go to a summer residence owned by 
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■ i .» near Silver Springs Maryland and sn^nt 

the entire summer there without occupying skid rl?emis« hillu 

1 BlPrr? sssssd 

d.dno,h,»g and „J„„t to do uy.hing (or hot 3 

j-^tssss *s&r 

adequate means for the maintenance of the home of t& nlWnhff 
or for the proper care and clothing of their children or heraeFf or^fi 
the proper pleasure and diversion of defendant and said children 
m i Wh ? eVer defendant has called upon him for the necesswv 
for s f, h Purposes, has granted it, either grudgingly C t7 
fused to grant her requests at all; that the plaintiff isa prLticiS 
physician and surgeon ip the District of Columbia and FI 
cenes from his professional business a large income. Accord- 
mg to the best information of the plaintiff the plaintiff’s in 
come ranges from $400.00 to $600.00 per month ; that tEe ne^litiL' 
of this defendant require that the sum of at least $175.00 per month 

ofnlii OV1 ^ ed i f !r ler , for the proper support and maintenance of her 
deluding the payment of rent and grocery bill, servants 
purchase of clothing and other necessary appurtenances to th*> moi™* 

« hom, fu, hemelf ,„d h« Sh S 

S T*! ","""” th *»*y 1«*> to«SmSj 

8. That during the treatment aforesaid and disregarding the same 
your de endant has not been in sound phys.ca^he^h/ being a 
sufferer from severe stomach and nervous disorders notwithstandfne 
which, the cruelty of the defendant has grown .ncreasmgly gFeatef 

3,3” h“S.” d ,h ' '-Ns if-Mt 

of burien ‘to your'defendant^teth ^hysicahy 3 and* 1 m«iteHy° U her 
nervous condition is very akravated/and her phystoll heih 
seriously impaired, and that she cannot further submit to a con¬ 
tinuance of the above condition and treatment without absolutely 

n ( dlI i£ . her ,. futur ® happiness as well as her physical health^ 
that notwithstanding these conditions, the plaintiff deliberately in¬ 
sists upon his course of conduct, refusing to come to an understand¬ 
ing with the defendant for a betterment of such condition and de¬ 
claring it to be his purpose to continue the affectionate & illicit rela 
turns which exist between him and the female person herelnaS 

14 m, me f , an f- descr ihed and to continue to ignore and de- 
14 *’-henrtely disregard the rights of the plaintiff as his wife or 

his duty to respect the same. 

10. That in addition to his association with the said Eleanor 
Kendig £h er man, hereinabove named, that the plaintiff in The 
nginal bill filed herein has likewise chosen other affinities with 
whom he has associated at different times, lavishing upon them 
money and valuable presents, while refusing to give to tins defendr 
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ant, his wife, and her children sufficient money to purchase, in 
many cases, the actual necessities of life. 

11. That on to wit, January 1, 1916, and continuously thereafter, 
the plaintiff has lived in adultery at premises 418 7th St., S. W., with 
one Marie, otherwise known as Billie, Elgin and that said acts of 
adultery were committed without the consent, connivance, privity 
or procurement of the defendant and that since the discovery of the 
said acts, the defendant has not voluntarily cohabited with the 
plaintiff. 

12. That in addition to his income from his professional business, 
the plaintiff is the owner of real estate in the District of Columbia,’ 
known as premises 418 7th Street, S. W., consisting or a lot im¬ 
proved by a ten room brick house, the reasonable value of which is 
$10,000; that he also owns a certain tract of land, containing 6y 2 
acres, improved with an 8-room frame house in Montgomery Countv 
Maryland, valued at $5,000. 

Wherefore, the premises considered: this defendant (plaintiff in 
cross bill) prays: 

1. That process of subpoena may issue from this Honorable Court 
to the cross bill defendants, G. R. Lee Cole and Marie, otherwise 

known as Billie, Elgin, requiring them to be and appear in 
15 this Court by a day certain to be named therein to answer 
this cross bill of complaint filed herein and to abide by and 
perform such decree as may be passed herein. 

2. That an order may be passed granting this cross bill plaintiff 
a divorce a vinculo matrimonii from the said cross bill defendant 
G. R. Lee Cole. 

3. That this cross bill plaintiff be given the custody of the infant 
children of herself and the cross bill defendant, G. R. Lee Cole. 

4. That this cross bill plaintiff be granted, pendente lite and per¬ 
manently, upon the final hearing hereof, a reasonable allowance as 
alimony for the support of herself and the minor children, as well 
as reasonable allowances for counsel fee, court costs and suit money. 

5. That pending the final hearing hereof, the cross bill defendant* 
G. R. Lee Cole, be restrained and enjoined from disposing of or 
encumbering in any way the real estate owned by him in the District 
of Columbia and Montgomery County, Maryland, 

And for such other and further relief as to the Court may seem 
proper. 


R. H. McNEILL, 

Attorney for Defendant. 


MINNIE B. COLE, 

Defendant. 


I, Minnie B. Cole, do solemnly swear that I have read the annexed 
answer and cross bill by me subscribed and know the contents 
thereof; that the statements of fact therein made as upon personal 
knowledge are true and those made as upon information and belief 
I believe to be true. 
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16 Dece U EI 5 l d 916 nd SW ° rn 40 ™ this 19th day of 

[ SEAL ] RICHARD O. SANDERSON, 

Notary Public, D. C. 

tember Tn”?oi' 9 “? u" tered lnto this 27th day of Sep- 
„V, 915 >, by and be*"’ 6611 George Robert Lee Cole of 
the Distnet of Columbia, party of the first part, and Minnie B. Cole 

01 wu 881116 P* ace , party of the second part: ’ 

Whereas, the party of the second part has instituted a suit for 
divorce a mensa et thoro, against the party of the first part wherein 
he makes claim for permanent alimony and also for costs and ex- 
penses of said suit, including counsel fees; and 

Whereas, the parties hereto deem it best to their mutual interests 
l™ 11 8S , th r 6 ‘ ntereS \ of th6ir minor children to settle by S 

s.rTir.nSS * ,he •• 

Now, therefore, this agreement witnesseth: That in consideration 
f e P remis ® s . an ^ of Jhe mutual covenants and agreements herein 
AVn/v^’ & u d in l further consideration of the sum of One Dollar 
($1.00) each to the other in hand paid, receipt whereof is herebv 

k C e S’i he Pa ?T her ? t0 covenant and agree as follows: 7 

w * **w? £ the - CUSt0dy and contro1 of the children of the parties 
hereto shall be given to and remain with the party of the second 

17 SddVvw the pnvilege ? f the P ar ty of the ffrst part to visit 
17 f a c £ lldren . on ? e a week > t0 wi t: on Thursday of each week 
and oftener in the event of their illness requiring his atten- 

tw\£ nd % \*i U i rther mutuall y agreed between the parties hereto 
th a t the said children at reasonable intervals, may visit the nartv nf 

the first part at his office or residence in the City of Washington • 
provided that said children shall not be permitted to visit moving 
picture shows, or other similar entertainments at night unless ac^ 

^ T ty 1 ^ Second part or some other adult 
Second. That in lieu of alimony, and as a means of permanent 

separate maintenance and support of the party of the second Dart 

fZ d filt e lT T 10r Children of the Parties hereto, the partv of 
P a rt hereby covenants and agrees to pay to the said nartv 
of the second part the sum of Eighty Dollars K80 00^ P 

pa vabl e Forty Dollars f W 0.00) 8 o7the 20?h ly o^eLh month 
and Forty Dollars ($40.00) on the 5th day of each month here 

W^f m *K an a e and f0 / the first month > beginning as of^he date 
hereof, the said party of the first part hereby covenants and agrees 1 

fi l? 1 Sr * lp second part an additional sum of Twenty 
five Dollars ($25.00) for herself and children, but for sub«eouint' 

sTpuktedsLTlh /b h 7 ($8000) P er month hereinabove 

stipulated shall be the full allowance to be paid bv the said mriv 

of he first part to the said party of the second partfor heTlamte 
PS*" SU PP° rt 811(1 th8t 01 ‘he minor children 0 P f the 
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Third. It is further mutually covenanted and agreed that the 
party of the second part shall have all of the furniture and house¬ 
hold equipment of every kind and character now in the country 
home occupied by the said party of the second part in Mont- 
18 gomery County, Maryland, about two miles east of Silver 
Spring, in said County and State; except that the title to 
a certain marble-top table, dining table and three chairs, formerly 
the property of the mother of the party of the first part, in said 
premises, shall not pass to the party of the second part or be affected 
m any way by this instrument, but the party of the second part 
shall have the use of said tables and chairs so long as she desires 
the same under the terms of this agreement, but in the event said 
tables and chairs should be removed from the said premises by the 
party of the first part, that he shall then substitute for the same, 
satisfactory tables and chairs in lieu thereof; that the party of the 
first part shall have the right at any time to remove from said prem¬ 
ises four certain steel engravings in the sitting room of said premises 

and one marine scene in the dining room whenever he chooses to 
do so. 

It is mutually understood and agreed that the piano now in 
premises #418 7th Street, Southwest, belongs to Elizabeth Cole, 
the minor daughter of the parties of the first and second parts, and 
that the title to same shall remain in her and not pass to the party 
of the second part, but it is especially agreed that the piano shall 
be removed from premises #418 7th Street, Southwest, to the coun¬ 
try place now occupied as a home by the party of the second part and 
there kept and used by the party of the second part and her said 
minor daughter so long as the daughter occupies said home with 
the party of the second part; the removal of said piano to be at the 
expense of the party of the first part. 

19 Fourth. That it is further mutuall- covenanted and agreed 
that the partv of the first part shall pay the small outstand- 
ing grocery bills against the party of the second part for necessaries 
purchased for herself and children to an amount not in excess of 
Twenty-five Dollars ($25.00). 

Fifth. The party of the first party further agrees to pay counsel 
for the party of the second part for services rendered to date, the 
sum of One Hundred Dollars ($100.00), said counsel fee to be paid 
immediately, said payment of counsel fee to be in lieu and in dis¬ 
charge of all claim of the party of the second part for all allowance 
for costs and counsel fees in said cause or by reason of anything 
prior to the date of these presents. 

Sixth. It is further covenant-s, agreed and understood that upon 
the signing of these presents neither of the parties hereto shall as¬ 
sume any authority or control over the actions or conduct of each 
other, but it is expressly understood, convenanted and agreed that 
the execution of this agreement shall be without prejudice to the 
right of either of the parties hereto in the future, to sue for a divorce 
a vinculo matrimoni - should grounds therefor be secured by either 
party. 
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Seventh The party of the second part hereby covenant* 
a^-ees with the party of the first part, that upon the execution of 

thf ff^ eeme ^L by parties in g°od faith, and the payment of 
• i Inonth s allowance herein provided, the suit now^pendine 
m the Supreme Court of the District of Columbia to which the nartv 

“defendant" fn P r r « A md the I"“* SEfaTpffS 

defendant, for a divorce a memo, et thoro, for separate main to 

20 dZltZ SUPPOr ‘ aDd f ° r C ° UnSel fee - wil1 £ immXtdy 

/*o n urn addition to the income of Eighty Dollars 

and income from same of every kind and character Production 
In witness whereof, the parties hereto have set their hands and 
seals, in duplicate, on the day and year first hereillre written 

G. R. LEE OOLE, [seal.] 

_°f First Part. 
MINNIE B. COLE, [seal.] 

Witnesses: PaHy ° f the Second Part. 

As to Party of First Part. 

As to Party of Second Part. 


Affidavit of Byron Blodgett. 

* 

Byron Blodgett, one of the above named defendants hpino- 
sworn deposes and says that he has been “rnd with SJSt.& 

concerning h^ alleged relations with the defendant, Minnie R^Cok, 

21 That each and every allegation in said Bill of Complaint 

t ..? UI P^r tin £ ^v innuendo or otherwise to charge this defend 
ant- with intimacy with said defendant Minnip T5 rvjn * 

liitely and unqualifiedly false; tC h“ re£ns whh^fd defend" 

purely' those ^/"ordinarT friendshlp^nd C social 1< comrtesv'- W t^aMhe 

years and that he has always considered her a child an^anv kind" 

=r7 & ft 

BYRON BLODGETT. 
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Subscribed and sworn to before me this 15 day of December, 1916. 

[seal.] WADE B. HAMPTON, 

Notary Public, D. C . 

Affidavit of William C. Oliff. 

District of Columria, To wit: 

William C. Oliff being duly sworn deposes and says that he has 
never at any time boasted of having had illicit intercourse with 
Minnie B. Cole, wife of Dr. George R. Lee Cole; that he has never 
known her to do anything that would indicate any improper dis¬ 
position on her part towards this affiant or any one else; that he has 
never had illicit relations with the said Minnie B. Cole and that 
any charge that he had had such relations or that he has 
22 claimed or boasted of having had such relations is utterly 
and entirely false. This affiant further says that any charge 
or statement that he had ever suggested, intimated or charged 
that the daughter of said Minnie B. Cole, to wit, Elizabeth Cole, 
could be approached indecently or that he had done so or that any 
one else had done so is utterly and entirely false. Affiant further 
says that his relations with both said Minnie B. Cole and her daugh¬ 
ter, Elizabeth Cole, have been those of an employee of the said 
Minnie B. Cole engaged entirely to do work for her for which he 
has been paid; that her conduct towards him, as well as the conduct 
of her daughter, Elizabeth, has always been respectful, ladylike and 
becoming. 

WM. C. OLIFF. 

Subscribed and sworn to before me this 15th dav of December. 
1916. 

[seal.] WADE B. HAMPTON, 

Notary Public, D. C. 

Affidavit of George Cole. 


George Cole being duly sworn deposes and says that he is the son 
of the plaintiff and defendant, Minnie B. Cole, and that his age is 
thirteen years; that he has been informed that the plaintiff in this 
case has charged in a certain bill of divorce filed against his mother, 
Minnie B. Cole, Equity Number 34,799, that this affiant has stated 
to plaintiff or to someone else that this affiant saw one Byron Blod¬ 
gett, one of the defendants in this case, during the year 1916 leaning 
over the bed of the defendant, Minnie B. Cole. This affiant 
23 now states that such allegation is absolutely untrue without 
the least fact to support it. 


GEORGE COLE. 
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^Subscribed and sworn to before me this 18th day of December, 

t SEAL -] GERTRUDE ELLIS, 

Notary Public, D. C. 

Affidavit of Elizabeth Cole . 

* * * * * * * 

Elizabeth Cole being duly sworn deposes and says that she is the 
daughter of the plaintiff and defendant, Minnie B. Cole and that her 
age is fifteen years; that she is advised that the plaintiff in this case 
has charged in a certain bill of divorce filed against the defendant 

Minnie R Go\e w* ° the ?!’ , E S ui ‘y No. 34,799 that the defendant; 
JVlmnie B. Cole, has permitted improper conduct by her co-defendant 

eavefws 0 affiint t0VYard f .charging that said McDonald 

ga e this affiant wine to dnnk. This affiant also understands that 

m ‘Tl h'} 1 that *18 affiant’s mother, Minnie B Cole 
££“**?* h « co-defendant, Byron Blodgett, to kiss and caress thU 
^5ant, it being charged that said conduct was in the presence of and 
with the knowledge of said defendant, Minnie B. Cole. This affiant 
now states under oath that said charges are absolutely untrue • that 

£"5*“* Minnie B. Cole, this affiant’s mother has at all times 
under all circumstances and in all places done ail in her power to 
guard, guide and protect this affiant from any improper 
24 !l 0nS ? r condu ct on her part or on the part of any one with 
t , • , honishe T? S vr S ?? Clat ? < ? ’ t h at she has never been given wine 

tions of smd h Rwl?f C ( D0 K a d u f by *; nyone else and that the rela- 
s of said Blodgett to her have always been kindlv friendlv 

to’thfs 0 a U ffiam d h gen v! ema ?i! y ’ ? d that nothin g he has said or done 
to this affiant has been other than respectful and kindly 

ELIZABETH COLE. 

A S D bS 1916 d aDd SW ° rn ‘° bef ° re me this 18th day of De ccmber, 

f 8EAL -l GERTRUDE ELLIS, 

Notary Public, D. C. 

Fiat. 

deposit^~f or ^costs 616 **“* Answer & 01038 BilI > with affidavits, without 

WENDELL P. STAFFORD, 

J ustice. 


Answer of Plaintiff to Cross-bill. 
Filed January 5, 1917. 


Now comes the plaintiff in the above entitled cause, G R lee 
Cole and for answer to the cross-bill filed therein says: ' ^ 
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1 . The plaintiff denies each and every allegation contained in the 
cross-bill respecting his cruel treatment of the defendant. Minnie 
B. Cole. 

2. The plaintiff denies having had illicit intercourse with 

25 the persons named in the cross-bill and by way of explana¬ 
tion concerning the allegations relative to the defendant, 

Marie Elgin, says that the said defendant has for sometime past been 
employed by him as supervisor of his household and that the alle¬ 
gations concerning her are false and malicious and without any 
foundation whatsoever. 

3. The plaintiff is advised by counsel that the various other alle¬ 
gations contained in the cross-bill are irrelevant and immaterial but, 
if the court should deem the same relevant, the plaintiff demands 
strict proof thereof. 

Ana having fully answered, the plaintiff prays that the cross-bill 
may be dismissed. 

G. R. LEE COLE. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 

I, G. R. Lee Cole, do solemnly swear that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
matters and things therein stated on personal knowledge are true 
and those stated on information and belief, I believe to be true. 

G. R. LEE COLE. 

Subscribed and sworn to before me this 4th day of January A. D. 
1917. 

IDA COHEN, [seal,] 
Notary Public, D. C. 

26 Answer of Marie Elgin to Cross-bill. 

Filed January 5, 1917. 

* * * * * * * 

Now comes the defendant, Marie Elgin and for answer to the 
cross-bill filed in the above entitled cause says: 

1 . This defendant denies each and every allegation contained in 
the cross-bill reflecting upon her conduct with the plaintiff and avers 
the fact to be that there is no foundation whatsoever for the said 
charges and that the same were made maliciously and for the pur¬ 
pose of injuring the defendant and that at no time had she sus¬ 
tained any illicit relations with the plaintiff nor has there been 
anything in her conduct which could give rise to even suspicion of 
misconduct. 

2 . And having fully answered, this defendant prays that the 
said cross-bill may be hence dismissed, etc. 

MARIE ELGIN. 

CHARLES F. DIGGS, 

Attorney for Defendant Marie Elgin. 
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I, Marie Elgin do solemnly swear that I have read the foregoing 
answer by me subscribed and know the contents thereof- that th? 

trTnd an t d ho' hi Tt !, herein -r ,a,ed pers.ma. knmv’,edge tl 

true and those stated on information and belief, I believe to be 

MARIE ELGIN. 

Subscribed and sworn to before me this 4th day of January 1917. 

IDA COHEN, [seal.] 
Notary Public, D. C. 

27 Final Decree. 

Filed June 13, 1918. 


This cause coming on to be heard, upon the pleadings and thp 
evidence taken in open Court and having been argued bv Sunsel for 

the respective parties and submitted and considered ‘it is bv thl 
Court this 13th day of June, A. D. 1918 ’ ll 18 h Y the 

Adjudged Ordered and Decreed, as follows: 

1. 1 hat the prayers for divorce a vinculo matrimonii in both thp 
original and cross-bill herein be and they are hereby denied because 

MW a p U nT con T ltted h y the defendant in the original bilT 
Minnie B. Cole, with two of the co-respondents named therein' 

commitK th nd /? me / P - McDonald > a ” d because of the adultery 
^ ^ b 7 . defe 1 n dant in the cross-bill, George R Lee ColJ 
with Marie A. Elgin the co-respondent named therein. 

-. lhat the custody of the two children of the original nlninHfl* 
.nd Elizabeth Col. ,„d George R. I„ Cofe S ivri 

c ”- biiu ’ ^ * nd ,h « 

That the plaintiff, George R. Lee Cole and the defendant, Minnie 
. Cole have joint custody of Elizabeth Cole, who is to placed at 
once in a boarding school to be selected bv said plaintiff and iti* 
expense thereof to be borne by him, that while In sa d school ho^h 
of said parties shall have full libertv of visitino- hpr ™ 1 ui 
times and she shall have the privdefeof “n| safdplaMffS 
defendant at such times as may be permitted by the management of 
said school; provided, however, that such visits do not inter¬ 
welfare mterfere Wlth her Prescribed studies, training and 

That the custody of George R. Lee Cole, Jr., the minor son of the 
plaintiff and defendant is hereby awarded to the defendant Minni e 
B. Coje, who shall permit the plaintiff, George R Lee Cole to ^e 
his said son at his, the plaintiff’s residence in the District of Col.,m 

at r ? aso . n .® bl ® tlmes . an d for reasonable periods of time provided 
that such visits do not interrupt or interfere with bi« ded 

school or his studies; and f aid P pr ai ntiff shall pay to'safd defendan 
for the support of said George R. Lee Cole, Jr. ' the sum ! m 
per month from and after this date, on the first day of each moSh °° 
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3. That the plaintiff pay forthwith to the defendant all unpaid 
alimony pendente lite which accrued under the order passed herein 
on December 23, 1916, up to and including the 31st day of January, 
A. D. 1918, the day on which the Court announced its decision of this 
case on the conclusion of the final hearing thereof, and thereafter and 
to the date of this decree alimony for the support of the two children 
of said parties at the rate of $50.00 per month, less the sum of $9.00 
paid by him for certain clothing for George R. Lee Cole, Jr. 

4 That the defendants Byron Blodgett and James P. McDonald 
shall severally and jointly pay to Robert H. McNeill, Esq., as an 
attorney s fee for professional services rendered the defendant, 
Minnie B. Cole, the sum of, Five Hundred Dollars ($500.00), and 
that Robert H. McNeill shall have execution therefore as at lawj 
that the said defendants Blodgett and McDonald shall further jointly 
and severally pay the costs of this action as taxed by the Clerk. 
29 5. That this cause be and it is hereby retained for the 

further order of the Court. 

F. L. SIDDONS, 

Justice. 

Mandate. 

Filed March 23,1920. 

******* 

» 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between G. R. Lee Cole, 
plaintiff, and Minnie B. Cole, Charles Wilson, Byron Blodgett, de¬ 
fendants, Equity No. 34799, wherein the decree of the said Supreme 
Court entered in said cause on the 13th day of June A. D. 1918, 
is in the following words, viz.: 

This cause coming on to be heard upon the pleadings and the 
evidence taken in open Court and having been argued by counsel 
for the respective parties and submitted and considered, it is by the 
Court this 13th day of June, A. D. 1918, 

Adjudged, Ordered and Decreed, as follows: 

1. That the prayers for divorce a vinculo matrimonii in both 
the original and cross-bill herein be and they are hereby denied 
30 because of the adultery committed by the defendant in the 
original bill, Minnie B. Cole, with two of the co-respondents 
named therein, Byron Blodgett and James P. McDonald, and be¬ 
cause of the adultery committed by the defendant in the cross-bill, 
George R. Lee Cole, with Marie A. Elgin, the co-respondent named 
therein. 


3—3850a 
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2 . That the custody of the two children of the original plaintiff 
and defendant, Elizabeth Cole and George R. Lee Cole, Jr., prayed 
for in both the original and cross-bills, be and the same is hereby 
awarded as follows : 

That the plaintiff, George R. Lee Cole and the defendant, Minnie 
B. Cole have joint custody of Elizabeth Cole, who is to be placed at 
once in a boarding school to be selected by said plaintiff, and the 
expense thereof to be borne by him, that while in said school both 
of said parties shall have full liberty of visiting her at reasonable 
times, and she shall have the privilege of visiting said plaintiff and 
defendant at such times as may be permitted by the management of 
said school ; provided, however, that such visits do not interrupt or 
interfere with her prescribed studies, training and welfare. 

That the custody of George R. Lee Cole, Jr., the minor son of the 
plaintiff and defendant is hereby awarded to the defendant, Minnie 
B. Cole, who shall permit the plaintiff, George R. Lee Cole, to see 
his said son at his, the plaintiff’s residence in the District of Columbia, 
at reasonable times and for reasonable periods of time, 

31 provided that such visits do not interrupt or interfere with 
his attendance at school or his studies; and said plaintiff 

shall pay to said defendant for the support of said George R. Lee Cole, 
Jr., the sum of $25.00 per month from and after this date, on the 
first day of each month. 

3. That the plaintiff pay forthwith to the defendant all unpaid 
alimony pendente lite which accrued under the order passed herein 
on December 23, 1916, up to and including the 31st day of January, 
A. D. 1918, the day on which the Court announced its decision of this 
case on the conclusion of the final hearing thereof, and thereafter 
and to the date of this decree alimony for the support of the 
two children of said parties at the rate of $50.00 per month, 
less the sum of $9.00 paid by him for certain clothing for George R. 
Lee Cole, Jr. 

4. That the defendants Byron Blodgett and James P. McDonald 
shall severally and jointly pay to Robert H. McNeill, Esq., as an 
attorney’s fee for professional services rendered the defendant, 
Minnie B. Cole, the sum of Five Hundred Dollars ($500.00), and 
that Robert H. McNeill shall have execution therefore as at law; that 
the said defendants Blodgett and McDonald shall further jointly 
and severally pay the costs of this action as taxed by the Clerk. 

5. That this cause be and it is hereby retained for the further 
order of the Court. 

F. L. SIDDONS, 

Justice. 

as by the inspection of the transcript of the record of the said 
Supreme Court, which was brought into the Court of Appeals 

32 of the District of Columbia by virtue of an appeal, agreeably 
to the act of Congress in such case made and provided, fully 

and at large appears. 

And whereas, in the present term of January, in the year of our 
Lord one thousand nine hundred and twenty, the said cause came 
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on to be heard before the said Court of Appeals on the said tran¬ 
script of record, and was argued by counsel: 

On consideration whereof, It is now here ordered adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause is final as to the appellees, since no appeal was taken there¬ 
from ; but as to the appellant it is ordered, adjudged and decreed that 
the decree be, and the same is hereby reversed with costs taxed 
against the appellant, and that the appellees recover against the 
appellant for their costs herein expended and have execution therefor. 

And it is further ordered that this cause be, and the same is 
hereby remanded to the said Supreme Court with instructions to 
grant a new trial. 

March 1, 1920. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and decree of this Court as according to right and justice and 
the laws of the United States ought to be had, the said appeal not¬ 
withstanding. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
said Court of Appeals, the 19th day of March in the year of our 
Lord one thousand nine hundred and twenty. 

33 HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

Costs of Appellees: 

Clerk. $—, Paid. 

Printing Record. $—, Paid. 


Decree Granting New Trial . 


Filed March 2,1921. 

* * * * * * * 


This cause came on to be heard upon the mandate of the Court 
of Appeals of the District of Columbia filed herein, and thereupon it 
is this 2nd day of March, A. D. 1921, adjudged, ordered and de¬ 
creed that the cross defendant G. R. Lee Cole be and he is hereby 
granted a new trial in accordance with the mandate and opinion of 
the Court of Appeals of the District of Columbia in said cause. 


By the Court, 


WILLIAM HITZ, 

Justice. 
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Decree. 

Filed June 16, 1921. 


£? use coming on to be heard upon the Bill of Complaint 
filed by George R. Lee Cole and the answer thereto and the evidence 
submitted the counsel being heard and the cause being considered 
11 “» the Court, this 16th day of June, 1921. 

rdered, adjudged and decreed that the Court finds as a fact that 
o 4 l h ; ®. C w mp W 5? nt ’ Geo ? e R hee Cole, committed adultery 

4 aJSS"M' gm ’ » '^ e , t,me L s alle 8 ed in ‘he answer of the 
fi] , . defendant Minnie B Cole; that the said Bill of Complaint 

missed^ ^ SMd George R ' Lee Cole be an d the same is hereby dis- 

WENDELL P. STAFFORD, 

Justice. 


Memoranda. 

bondfixcxh 192L_AppCal by plamtiff - G - R - Le e Cole, filed, and 

$50 deposited by G. R. Lee Cole in lieu of appeal bond. 

August 5, 192L—Statement of evidence submitted. 

June 16, 1922.—Statement of evidence signed and filed. 

Assignment of Errors. 

Filed July 10, 1922. 


Cousin 1 the'abOTe* entitled caS" g “ OT °" COmmitted by the 
The trial court erred as follows: 

and beVui m slid Hel t P n rS p°p H f' en R Reiley which bpar no date, 
anu Decause said Helen P. Reiley was not a party to proceedings 

and because letters are irrelevant. g ’ 

18 192i r nf t °p d p it -i as evidenp f an affidavit dated May 
18, 1921 of Helen P. Reiley contradicting her testimony ' 

3. In permitting Dr. T. Percy Hickling Dr MarearetR SwL 

Dr. James A j Gannon and Dr. Edwanf’j. Gunnffig to tJtifv as 

shown in said cause and for refusal to strike out their tetimonv 

p on motion that appears in statement of evidence. ' 

P J- x n permitting, over objection, Dr. Margaret R Stewart Dr T 

Percy Hickling, Dr. James A. Gannon and Dr Edward J Cnnnin^ 

|he a ca S us e e r hyP ° thetical 1 uestions embodying the testimony “I 
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5. In refusing to permit Dr. J. Thomas Kelly, gynaecologist, Dr. 
Prentiss Wilson, gynaecologist, and Dr. Joseph Mondell to testify in 
contradiction of the testimony of Dr. Stewart, Dr. Hickling, Dr. 
Gannon and Dr. Gunning, as to whether it was ascertainable and 
determinable by physical examination whether a woman is a virgin. 

6. In entering the decree of June 16, 1921. 

CRANDAL MACKEY, 

A ttorney for Plaintiff. 

To Robert H. McNeill, Esq., 

Attorney for defendant: 

Take notice that I have this 10th day of July, 1922, filed the fore¬ 
going assignment of errors. 

CRANDAL MACKEY, 

A ttorney for Plaintiff. 

36 Designation of Record. 

Filed July 10, 1922. 

******* 

The Clerk will include in the record of appeal to the Court of 
Appeals the following: 

Bill of complaint, filed December 11, 1916. 

Answer and cross bill of Minnie B. Cole, filed December 19, 1916. 
Answer of plaintiff to cross bill, filed January 5, 1917. 

Answer of Marie Elgin to cross bill, filed January 5, 1917. 

Final decree of June 13, 1918. 

Mandate of Court of Appeals filed March 23, 1920. 

Order granting plaintiff a new trial. 

Statement of evidence. 

Order settling statement of evidence. 

Decree of June 16, 1921. 

Appeal noted and order fixing bond on appeal. 

Memo, of bond filed. 

Assignment of errors. 

This designation. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 

To Robert H. McNeill, Esq., 

Attorney for defendant: 

Take notice that I have this 10th day of July, 1922, filed the fore¬ 
going designation of record. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I Morgan H. Beach, Clerk of the Supreme Court of the District 

to S° S ia ’ l lereby , ce f tlfy the foi *egoing pages numbered from 1 
to3^both mduaivc, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34799, in Equity, wherein G 
R. Lee Cole is Plaintiff and Minnie B. Cole et al. are Defendants as 
the same remams upon the files and of record in said Court ’ 

sea?or S S aM^,rft?l’ I r^ reU ? t ,^ SU ^ n,>€ m y name a ° d affix the 

27th lay of My,’ 1922 X ° f Washln g ton ’ in said Strict, this 

[Seal of Supreme Court of the District of Columbia.] 


K. M. H. / L. M. G. 


MORGAN H. BEACH, 

Clerk. 
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In the Supreme Court of the District of Columbia. 

In Equity. 

No. 34799. 

G. R. Lee Cole, Plaintiff, 
vs. 

Minnie B. Cole et al., Defendants. 

To Messrs. Wilton J. Lambert and R. H. McNeill 
Attorneys for Defendant: ’ 

notlce that 1 wil l submit to the Justice holding an Equity 

A M’ a'bTnr 1 ’ °V he 2nd ? f Au g« st > 1921, af ten Xk 

"r’. a b.Il of exceptions in the above entitled cause a conv of 
Which is attached hereto. You are invited to be present W 

CRANDAL MACKEY, 

Attorney for Plaintiff. 

° f tb f , of the fore g° in g notice, together with a codv 
A. D 192°l P ° Sed bl ° f exce P tions > accepted this 23rd day of July 7 


Attorney for Defendant-. 
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Served the above notice together with a true copy of bill of excep¬ 
tions by leaving same on desk of Robert H. McNeill, Esq., at his 
office on July 23, 1921, he being attorney for defendant. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 

39 In the Supreme Court of the District of Columbia. 

Equity. No. 34799. 

G. R. Lee Cole, Plaintiff, 
vs. 

Minnie B. Cole et al., Defendants. 

Statement of Evidence on Appeal. 

Be it remenqhered that the above entitled cause came on for hear¬ 
ing on the on the tenth day of May, A. D. 1921 in accordance with 
the mandate of the Court of Appeals of the District of Columbia 
awarding the plaintiff G. R. Lee Cole a new trial, before Honorable 
Wendall P. Stafford, a justice of the Supreme Court of the District 
of Columbia holding an equity court. Whereupon the defendant 
Minnie B. Cole who had been adjudged guilty of adultery with two 
of the corespondents named in the plaintiff’s bill and who took no 
appeal from said adjudication at the former trial, to maintain the 
cross bill filed by her and by way of recrimination introduced in open 
court the following testimony: 

Defendant Minnie B. Cole testified that from the time of her 
marriage until the Spring of 1914 she lived with her husband at 418 
7th street, southwest, Washington, D. C.; that while they were still 
living apart the plaintiff Dr. G. R. Lee Cole about January, 1916 took 
in his employ one Marie Elgin, a young woman about 20 years of 
age whose parents lived in Northeast Washington; that thereafter 
she saw the plaintiff with said Marie Elgin frequently in his auto¬ 
mobile during the daytime and also that (over objection and ex¬ 
ception by counsel for plaintiff) in February, 1917, subsequent to 
the filing of her cross bill, she went to the house of the plaintiff with 
the father and mother of Marie Elgin and that Mr. Elgin said to the 
plaintiff “I have come to take my daughter home,” and that Mrs. 
Elgin said: “Her father drove her from home but wants to take her 
back,” and that Marie Elgin stood up beside the plaintiff and struck 
at the witness who went out to get a policeman and got him but 
he refused to make an arrest. 

Witness further testified that on Monday, July 24, 1916, 

40 where as a matter of convenience she had spent the previous 
night with her daughter Elizabeth, age sixteen, and her son 

Geor-e, age thirteen, at the Bellevue Hotel, 16th and Eye St., N. W., 
she and her daughter and son went to the home of the plaintiff 
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ab°ut 7 A M. to get evidence against the plaintiff - that she found 
the house locked but that she raised the screen in the window of the 
parlor on the first floor and that her son George climbed Through the 
window and opened the front door and she and her daughter g Eli/» 
beth entered the house and Elizabeth went up sta7rs to het fafhe^' 

^ d u room ( f°!' owe d by George and witnessTho followed thf^wo 
hildren, that as she entered the plaintiff’s bed room behind her two 
children she saw the plaintiff jump out of bed in his pajamas and 
that Mane Elgin was at the time in the plaintiff’s bed with a sheet 
over her and asleep or pretending to be asleep; that she and her 
daughter and son withdrew from the room after the plaintiff had 
udely shoved his son aside and said to his daughter- “What in the 
hell are you doing here”; that she went with hir daughter and son 
down stairs and that when she got to the bottom of the steps that 

de e n" ld Tha a nk U God 0 T Ce; ,‘; N °r 1 divorce-I hlveTv evh 

„ f rfX u d 1 W1 . n , S® 1 m y children and my freedom now 

and she left the house with the children J 

„„^ it , ness , asked why if she had her evidence she had waited 
until her husband had sued her for divorce for adultery five months 

later before she charged him with adultery and she said on account 
of the children she did not want to go into court, account 

Witness was asked if she said anything to her husband when she 
saw him get out of bed and she said she had not. She was asked if 
she said anything to Marie Elgin whom she said she saw in her 

exd^edths^hp^Vl Sh ? said , she had not. Witness said she was so 
excited that she did not speak to either of them. 

nJnHffXVf f T h ! r m ai ? tain the char § e of adultery against the 

ed 83 a „ Wltness he r daughter Elizabeth 
Cole "^0 testified that she was 19 years of age and lived with her 

41 Inritki ° n phe occasion mentioned by her mother she 

41 ^ent with her in February, 1917, to the house of the plain- 

mntw r h M fath ^’ and Mr - E, gm- the father, and Mrs. Elgin, the 
mother, of Marie Elgin went with them, and that Marie Elgin’s 

parents wanted her to come home and that she would not go with 
her parents and sometime after that Marie Elgin slapped witness’ 
mother who thereupon pulled Marie Elgin’s hair andthey all left 

fw nr? 3 J 10 T Se i Ma™ Elgin there. Witness further said 

innl P nor to July 24, 1916, she would visit her father, the plaintiff 

FWn 1 ?nV rhl | e • a “ < L on several occasions saw and talked with Marie 
• Plamt'ff 3 P res ence and that on one occasion when plain- 
Ind M ' in #i° n h . ls .hen that witness lay down beside him, her father, 
Elgin laid down on the other side of the plaintiff and all 
p,‘h, em talked. All three were lying across the bed. That Marie 
iUgm was dressed in a kimona and had under the kimon- an under- 
skirt, chemise corsets and stockings, what everybody else had. Wit- 

f n X WaS ,?t ed lf . 9 , he observed any acts of intimacy between her 
father and Mane Elgin on her visits to the house prior to July 24, 

1916, and she said she had not, though Miss Elgin was in the habit 
o calling her father “Daddy.” Witness further said that on the 
morning of Monday, July 24, 1916, she left the Bellevue Hotel with 
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her mother and brother George early in the morning and went to her 

^ ers , h . 0 “ se ! that her brother opened the window from the out¬ 
side and let witness and her mother in the house through the door 
and witness went up stairs followed by her brother and mother and 
that when witness opened the door to her father’s bed room her 

fa i! h f r J U T P n d on* of hed and said “What is the meaning of this— 
what the hell is this and that Marie Elgin was in the bed and rose 
p and looked all around and jumped back in the bed when she 
saw witness mother and pulled the sheet over her head. That wit¬ 
ness was about two feet from the bed and her brother George was at 
the door and that her father made a dive to keep him out of the 

anThroTh r Wit rf/vf id: ‘ Thi V S Dice isn>t and witness mother 
and brother and father went down stairs and witness heard her 

mother exclaim: Thank God I have my evidence now.” That her 

father was dressed in his pajamas and that Miss Elgin had on 

a thin summer gown. Witness further said that she fre- 

r , , quently saw Miss Elgin out riding with her father in his 

Ford car. That she had talked to Miss Elgin about her riding around 

bu^n^ 11638 ^ hiS F ° rd and She Said {t Was none of ‘ witness ’ 

On cross examination witness had her attention called to the tes- 
tomony published in the record of the former trial of the case where 
she said her father stepped out of his bed room as she went in on 
the morning of July 24, 1916, while she had just testified that her 
lather jumped out of bed as she went in his room on that morning 

f£ d ™ tness s ^ d ^at she dld n <>t so testify at the former trial and 
that the record of her testimony was wrong. Witness was asked if 
she ever during the stay of Miss Elgin at her father’s house saw any 
act of familiarity between her father and Miss Elgin other than 
what she said she saw on July 24, 1916, and witness replied that she 
had never seen any other act of familiarity except that Miss Elgin 
call ed her father "paddy” just as she and her brother called him. 
Witness further testified that on the morning of July 24 1916 when 
she saw Miss Elgin on her father’s bed she had her Shoe’s on ’ 

CJ. Have her shoes on? A. Why, certainly. 

Witness further said that when she entered her father’s bed room 
on the morning of July 24, 1916, her mother stood at the door with 
her foot inside the door. That her mother did not say anything but 

after her mother went down stairs she said: “Thank God I have mv 
evidence now.” J 

^ itness was asked to state how long she and her mother and 
brother were in the house on July 24th, 1916, and she an- 
46 swered just long enough to go upstairs and come down again. 

Thereujwn to further maintain the charge of adultery against 
the plaintiff, the defendant called as a witness her son, George Cole 
age seventeen who testified that he was living with his mother and 
had lived with her for the last four or five years; that some years ago 
he visited his fathers house with his mother and sister, Elizabeth 
and Mr. and Mrs. Elgin, parents of Marie Elgii* and they all went 

4—3850a 
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into‘he Imek office and one or both of the parents of Marie Elffin 

» el K t0 ?u me h T e and witness ’ mother and Marie Elgin lot 
mad at each other and struggled with each other but witness does 

not know whether any blows were struck; that witness and her 
mother and brother and the parents of Marie Elgin left the house 
together; witness had seen Marie Elgin frequently in his father’s 
s h ,° u ^’ sometimes when she was fully dressed and other times when 
she had on only a kimono; had seen her in all the rooms of the 

w?t U n«ff d ?h feW ‘‘IT out ridin « with his ^‘her in an automobile • 
witness further said that on the morning of July 24th, 1916 he and 

his mother and sister left theBellevueHotel early in the morninc and 

went to his father’s house and that he lifted thVLeen oHhe front 

room and opened the door and let his sister and mother in, and his 

sister, Elizabeth, went upstairs followed by him and he was’followed 

bedr^m m0ther ’ Elizabeth walked in ‘he door of her father’s 

Q. What did you see? A. My father was standing in the room- 
he was standing in the room when I first came to the door and he 

of 1 me t ° WardS 016 aD pusbed me hack and mother was right back 

f ' V 2l tne n S ®, Mld tbat bis father was dressed in pajamas and was bare- 
footed and was standing between the bed and the mantlepiece, four 

th!\w? h !, bed ( There was a sbeet on the bed and someone under 
the sheet and witness saw some black hair but did not see the face 

and said he could not see who it was. Witness said that his 

4 father pushed him back and he went downstairs, but that be- 

. a u 01 ' 6 le ," ent downstairs, while he was in his father’s room he 

the evidence*’ ’ r Wh ° ^ downstairs “r “Thank God I have’got 

In answer to a question from the Court witness said that he was 
sure his mother went upstairs as she was right behind him when 

hi i?i her i P t Shed h i! m of J he room - Witness further said that 
kl i 0W Wbe " ^ lss EI « ln first wen t to live at his father’s 
named she had worked for his father; that a colored man 

named Greenfield worked for his father and lived at the house ever 
since witness could remember and slept in a room on the third floor • 
‘ ba * a ! q far as b ® k ' lew , no one else lived in the house during the 
19 t \l a “ d 1916 1 witness’ attention was called to his testimony 
f ,' ei ! at , tb ? f° ni ;er trial of the case, by counsel for the plaintiff, in 
which the following occurred: 

Q. What did you see in bed, if anything? A. I didn’t see any- 
one in the bed, but that is all I saw, just papa standing near the 

tlmt ° Ut the C ° VerS WCTe thrown baok > we took particular notice of 

Q. Well was there anybody else in the room when you looked in? 

A. No one but papa. 

Thereupon witness replied that he could not tell that he was just 
nervous, that he was sure there was someone in the bed but that he 

^ an s w er i T het t er or not the q uestions and answers above 
were those asked him three years ago at the former trial. Witness 
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was asked if his mother went into his father’s room on the morning 
of July 24th, 1916, and he answered that he was not very far in 
the room and that his mother was back of him and that he wasn’t 
looking for her when he was in the room. Witness said he did not 
hear his mother say anything either to his father or Miss Elgin that 
morning. Witness was asked if it was not a fact that after the 
alleged occurrence of July 24th, 1916, if he and his sister didn’t 
visit their father’s house, and he answered that they both visited the 
house after that. Witness was asked if his mother did not also visit 
his father’s house after that occurrence, and he answered 

45 that he could not say. Witness was asked if his mother 
and sister and himself did not take lunch in his father’s 

house at the table with Miss Elgin and converse with Miss Elgin 
after the alleged occurrence of July 24th, 1916, and he answered 
that he did not remember. Witness was asked if he didn’t know 
that his mother invited Miss Elgin to visit her after the alleged 
occurrence of July 24th, 1916, and he answered that he did not 
remember. In answer to a question from the Court witness said 
when his father pushed him, on the morning of July 24th, 1916, 
witness’ back was toward his father. 

Elizabeth Cole, being recalled, testified over the objection and 
exception of counsel for the plaintiff, that once on a Christmas day 
she went to the house of her father to take some presents about 
9:30 o’clock at night and rang the bell and that her father came to 
the door in his shirtsleeves and witness started upstairs to her father’s 
room and he told her not to go upstairs and she asked why and he 
said “Just don’t go” and that she heard somebody walking upstairs 
and saw a woman named Helen Reilly, dressed in black clothes, come 
running down the steps past the witness, and that one time thereafter 
witness met the same woman at her father’s office. Witness said 
she did not remember the year but that it was the day after Christ¬ 
mas. On cross-examination the witness stated that her mother visited 
Helen Reilly after said occurrence and after she had told her mother 
about it, and that Miss Reilly came out to see her mother at the 
country place upon her mother’s invitation. 

Thereupon the defendant, Minnie B. Cole, was recalled to the 
stand and testified that the household of Dr. Cole while Miss Elgin 
lived at his house consisted of Dr. Cole, Marie Elgin, a colored man 
named Greenfield and a servant who came occasionally for a day or 
so for cleaning purposes. 

46 Thereupon Helen Reilly, a witness called on behalf of 
the defendant, testified that she was married and that her 

name now was Helen Reilly Kirby; that she had known Dr. Cole 
since she was thirteen years old; that on the occasion when Elizabeth 
Cole testified she visited Dr. Cole’s house and witness came from 
upstairs, that she had heard that Dr. Cole had a room for rent and 
that she had gone upstairs to look at the room, a front room on the 
third floor, but that Dr. Cole had not come upstairs to show her the 
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room at the time his daughter Elizabeth arrived at the houBe, and 
that witness walked down the stairs and went out of the house' 
witness was asked if Dr. Cole was ever in her bed room and answered 
that only when he called on her professionally; that she was never 
m a bedroom at Dr. Cole’s house; witness was asked if she had not 
made an affidavit in which she had stated that Dr. Cole had had 
sexual intercourse with her and she answered that she did not mean 
it m that way, witness was asked, over objection and exception on 
the ground that she was not a party to the proceedings, if Dr. Cole 
had not had sexual intercourse with her on one occasion and she 
answered “Yes” and that afterwards she did not have an operation 
but that he treated her for supposed pregnancy; that Dr. Cole had 
borrowed money from her but had paid it all back; witness said that 
she had received about four letters all together from Dr. Cole but 
could not remember the contents of the letters or how he addressed 
her or how he concluded the letters. Over objection and exception 
the following letters by the witness to Dr. Cole were admitted in 
evidence, the ground of the objection being that the letters did 
not show T adulterous disposition and were written by a person not 
party to the proceedings, and bear no date and might have been 
written twenty-five years ago: 

47 Thursday Evening—7 p. m. 

Dear Mr. Dream Man: 

How does that sound to you? Of course I dare not write what I 
would like to call you. 

Your short sweet note received, and although I do not mean to be 
piggish but was so disappointed because the note was not longer, 
but realize that you could not have time to write any more, and I 
certainly appreciated this one. It was very short, but the words in 
every line meant so much to me. 

Now about going to Balt. Sat. I have partly decided to go unlesB 
you call me and beg me not to go. If I thought that we could be 
together Sunday I would not go. I would let you go with me to 
spend the day Sunday, but am quite sure that you would not do 
that. As for going Sat,, of course that could not be. It would be 
rather nice, but of course could never be. 

you really had that nice dream for I am quite sure that you 
must have been petting me and etc. Well, I am only sorry that 
I couldn t have the same dream, although this morning about 6 A. 
M. when the alarm went off, I knew it was time for me to take the 
Phospho-Soda, then I thought of you at once, and I simply could not 
get to sleep again. No, I did not dream during that half hour but I 
will tell you that I pretended that you were with me. Oh! how 
could I tell you that. It was true though. I am afraid that I must 
try to forget you, although it will be hard for me to do so. Well, 

I just can’t, so there is no use trying. 

Was very much disappointed in not seeing you at Sibley at five 
today. I waited until five-thirty so then had to leave. 
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Saturday Morning—9:30 a. m. 

My Dear -: 

When my coffee and toast was served to me this morning your 
dear note was also in the tray. 

I not only was surprised, and as usual it made me very very 
happy as well as the one that I received yesterday with the lovely 
flowers. How very thoughtful and sweet it was of you to think of 
me in that way. I am going to try to make these flowers, my first 
from you, to last forever. This morning I had the girl to put them 
in fresh water with a little salt to keep them. 

No, I really do not want you to forget me because my affections 
for you are so that I could not do without seeing you forever. 

Little did I think that last week when you asked me to get sick 
that 1 really would be sick this week, but I have been willing to 
suffer as I have these two days just to have you with me for a few 
moments and I shall never forget yesterday or Thursday. I did not 
sleep much last night for thinking of you although I was suffering 
very much with my head. I longed for you to be near me to pet 
me, and if I could have been in your arms to have received those 
caresses, I know that I could have gone to sleep at once. You did 
not receive a note from me yesterday so I will write you a long one 
today and give it to you here, but you must not read it until after 
you leave me. 

Yes, I suffered just as much as you did yesterday. Isn’t Love 
strange? Mine is love. What is yours? No, I do not think hard 
of you for having such thoughts for I have them too, so I cannot 
blame you. It is so hard not to be able to get what you want in this 
world. Don’t you think so? 

Yes, I will admit that I am suffering very much, but it cannot be 
helped and you can’t prescribe for me I know. If I feel well enough 
I am going over to the Hospital tomorrow, so will be there about 
five. Can’t you come in then? Do try. 

Mr. Carney called up last night and was very much surprised to 
hear that I was sick. He and Miss Patterson will be over this 
evening to see me. Two of the girls here in the house came up 
last evening and played the victrola for me, but all the time 
4-8 I was dreaming of you, dear. Are you really interested in 
me? I want to give you this today if you come, because I 
can’t tell you all this, and you know I want you to know the truth. 

With love and kisses. 

49 Witness further testified that letters written to her by Dr. 

Cole had been signed “Lee” and at the conclusion contained 
the words “with love and kisses.” On cross-examination the witness 
stated that she had received but two letters altogether from Dr. Cole; 
that the letters referred to money matters; that Dr. Cole had told her 
not to write him; that his letters related by business matters; that 
she had been an invalid since 1913, witness was asked if when she 
made an affidavit to the effect that Dr. Cole had had sexual inter- 
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room at the time his daughter Elizabeth arrived at the house and 

witness was asked if Dr. CoVwaster A Wr^lSnS 

in l bedro^at Dr C CvTe'°h her Professionally; that she was never 

made an affidavit in which shThld stated Th^Dr ’col^h^h d 
sexua intercourse with her and she answered thlt she did nofmean 

he e round V t a ha ; tThp neSS was /' lsked > ™r objection and exception “ 
if J h 1 ^ as not a part ^ t0 the Proceedings, if Dr Cole 

ani-ered^Yes S ” X a U nH ft*“ w 2? ne w *, th J> er on one occasion and she 
nswered res and that afterwards she did not have an onpntirm 

but that he treated her for supposed pre&nancv * that Dr rLi u a 

borrowed money from her but had paid ffall bJck w tne^ said £5 

she had received about four letters all together from Dr" Cole but 

could not remember the contents of the letters or how he addressed 

her or how he concluded the letters. Over objection and excetatan 

the following letters by the witness to Dr. Cole were admitted in 

evidence, the ground of the objection being that the letters 

not show adulterous disposition and were written bv a person not 

wri.L t the Feedings, and bear no date and might haTbeen 
written twenty-five years ago: h 


Dear Mr. Dream Man: 


Thursday Evening—7 p. m. 


woul7li d Cto t ca a ilyo U u d ‘° ^ ° f “ 1 dare DOt Write what 1 

• Y ?u r ?b°rt sweet note received, and although I do not mean to he 
piggish but was so disappointed because thf note was Z hnge, 
but realize that you could not have time to write any more Zd T 

certainly appreciated this one. It was very short buf the wordTin 
every line meant so much to me. ’ m 

Now about going to Balt. Sat. I have partly decided to go unless 
you call me and beg me not to go. If I thought that we eould be 
snenlt*L Sunday I would not go. I would let you go with me to 

tW d A? f day Sunday > bu * am quite sure that you would not do 
that. As for going Sat., of course that could not be. It would be 
rather nice, but of course could never be. W M 

'L 7°" r ® ally bad that nice dream for I am quite sure that you 
must have been petting me and etc. Well, I am only sorrv that 
I couldn t have the same dream, although this mornin/abota 6 A 

Ph Wh v n L? a,arm T we u nt off - 1 knew ;t time for mf to take the 
cepho-Soda, then I thought of you at once, and I simply could not 

get to sleep again. No, I did not dream during that halfliour but I 

‘n 0U tha K 1 pretended that you were with me. Oh! how 
could I tell you that. It was true though. I am afraid that I must 

ry o forget you, although it will be hard for me to do so Well 
I just can’t, so there is no use trying. ’ 

Was very much disappointed in not seeing you at Sibley at five 
today. I waited until five-thirty so then had to leave. Y " 
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Saturday Morning—9:30 a. m. 

My Dear -: 

When my coffee and toast was served to me this morning your 
dear note was also in the tray. 

I not only was surprised, and as usual it made me very very 
happy as well as the one that I received yesterday with the lovely 
flowers. How very thoughtful and sweet it was of you to think of 
me in that way. I am going to try to make these flowers, my first 
from you, to last forever. This morning I had the girl to put them 
in fresh water with a little salt to keep them. 

No, I really do not want you to forget me because my affections 
for you are so that I could not do without seeing you forever. 

Little did I think that last week when you asked me to get sick 
that I really would be sick this week, but I have been willing to 
suffer as I have these two days just to have you with me for a few 
moments and I shall never forget yesterday or Thursday. I did not 
sleep much last night for thinking of you although I was suffering 
very much with my head. I longed for you to be near me to pet 
me, and if I could have been in your arms to have received those 
caresses, I know that I could have gone to sleep at once. You did 
not receive a note from me yesterday so I will write you a long one 
today and give it to you here, but you must not read it until after 
you leave me. 

Yes, I suffered just as much as you did yesterday. Isn’t Love 
strange? Mine is love. What is yours? No, I do not think hard 
of you for having such thoughts for I have them too, so I cannot 
blame you. It is so hard not to be able to get what you want in this 
world. Don’t you think so? 

Yes, I will admit that I am suffering very much, but it cannot be 
helped and you can’t prescribe for me I know. If I feel well enough 
I am going over to the Hospital tomorrow, so will be there about 
five. Can’t you come in then? Do try. 

Mr. Carney called up last night and was very much surprised to 
hear that I was sick. He and Miss Patterson will be over this 
evening to see me. Two of the girls here in the house came up 
last evening and played the victrola for me, but all the time 

48 I was dreaming of you, dear. Are you really interested in 
me? I want to give you this today if you come, because I 

can’t tell you all this, and you know I want you to know the truth. 

With love and kisses. 

49 Witness further testified that letters written to her by Dr. 
Cole had been signed “Lee” and at the conclusion contained 

the words “with love and kisses.” On cross-examination the witness 
stated that she had received but two letters altogether from Dr. Cole; 
that the letters referred to money matters; that Dr. Cole had told her 
not to write him; that his letters related by business matters; that 
she had been an invalid since 1913, witness was asked if when she 
made an affidavit to the effect that Dr. Cole had had sexual inter- 
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course with her, if it was not done under threats of Mrs Cole to 
kill her or do her bodily harm, and she answered “She threatened 
j was slck i not know what I was doing. She said she 

n d xr X me ' 1 dld not know wh at she meant.” 8 h 

H' Now I ask you if there was not this question in the deDosition 
made by you on July 29, 1918, at the Casualty Hospital ? P 

Q. What did she threaten she would do to you if you did not 
swear you had been in Dr. Cole’s bedroom and that he had imnroner 

thl»»t° nS J lth v? U a j d P, erformed an abortion on you’ A She 
got from ml” 7 ^ and Sald she Would expose me with the letters she 

Q. State whether or not when this affidavit was prepared you told 
M n‘ 6 *t C s ta ten J en ts 111 it were not true? A. Yes^I did' 

• will ask you “If Mrs. Cole made any statement to von 

m Silver Spring that her daughter Elizabeth was going to testify 

!SpS t ““ ^ “ “<■" - 

SJiWrp th T 0U ^ b . e wi lng t0 swear t0 the lie in order to save the 
children. I said it was not true. I came from the hospital with mv 

t^rini th had T “ y F een u° at and my hat; 1 Iooked after the rooms 
to rent them, I was down there afterwards because I did not eo down 

ffiwork for him because it would not be right for metobewhoHy 

Is that a correct statement? A. Yes sir 
Q. I will ask you whether Mrs. Cole made any statement that if 
50 JZ r W uf 6 u a " affidavit to in Dr. Cole’s bed room 

r “A°Yes sheTvd 86 ^ *? J **; J " d « e ’ and your answer 
that true? A. Vi sir W ° Uld * ake to the Jud § e ” D 

or™? Dr Cdei" ZT ^ f ked this ^estion: “State whether 
or not ur. Cole ever did maintain improper relations with von” 

and if you did not answer: “No.” Is that tru^? A. That I answered 
Q. Yes. A. Yes. 

. will ask you if you were not asked: “State whether or not 

*<« ..ti" “ 

Q. I ask you if you were not asked this onestinn • “«»„*„ i. .. 
or not you were ever in Dr rv.i^ku question. State whether 

if o you y did notS 

Ye? ^re'uue’’ ^nsS? 

Y« I told her thejr were not true.” Is that right’ A Yes 

dated Deoember 10th an^fh I y0U two affidavits one 
, a! . . t4l » anG tGe other dated December 4th 1Q17 Qr.ri 

if your affidavit is true, and whether they readffiemto’youbefor? 
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signing and being sworn to before a notary public” and if you did 
not answer: “Yes.” A. Yes. 

51 A. Yes . 

Q. I will show you the affidavit now attached to the 
deposition dated December 10th, 1917, purporting to be signed by 
Helen P. Reilly, sworn to before J. Wm. Shea notary public Is 
that your signature, Miss Reilly? A. Yes, sir. 

Witness was asked if the statements contained in the affidavit were 
true and answered that they were, and thereupon the Court admitted 
in evidence all of said affidavit offered to contradict the witness 
except the last eight lines, which are omitted from the record. The 
affidavit follows: 


District of Columbia, To wit: 

Helen P. Reiley being first duly sworn states upon oath as follows: 
That she has known Dr. G. R. Lee Cole for the past ten years during 
which time he has been her physician; that she has known 
Mrs. Minnie Cole since December, 1916 when she came to my room 
and asked me what I knew about Dr. Cole; that affiant told Mrs 
Cole that Dr. Cole was her physician and the physician of her aunt 
and uncle and that affiant had loaned him $500 to enable him to 
pay debfs incurred by Mrs. Cole; that Dr. Cole now owes affiant 
$2o0; that in June, 1917, Mrs. Cole came to affiant's room on 21st 
street near F and asked affiant if Dr. Cole had not performed an 
abortion on affiant; that affiant told her he never had done so and 
Mrs. Cole said if affiant did not make an affidavit that Dr Cole 
performed an abortion on affiant that she would kill affiant- that 
affiant was frightened and believed that Mrs. Cole would kill her if 
she did not make the affidavit that Mrs. Cole wanted her to make* 
that affiant went the same evening to the office of Mr. McNeill’ 
attorney for Mrs. Cole and signed an affidavit prepared by Mr’ 
McNeill to the effect that affiant had loaned money to Dr Cole and 
that he had performed an abortion on affiant; that said affidavit in 
so far as it says that Dr. Cole ever performed an abortion on affiant 
is absolutely fa se and that affiant told Mrs. Cole that the statement 
was false both before and at the time said affidavit was made; that 
affiant made said affidavit in fear of her life induced by threats of 
Mrs. Cole that she would kill affiant if affiant did not swear that 
Dr. Cole performed an abortion on her; that affiant was also made 
to say in said affidavit that she had been guilty of improper rela¬ 
ys. 118 with Dr. Cole which statement was also false and made because 
affiant believed that Mrs. Cole would kill her; that Mrs. Cole asked 
affiant last night to come and live with her and last Thursday wanted 
affiant to swear that affiant had been in her underclothes in Dr 
Cde s room and when affiant told Mrs. Cole that such a statement 
would be a he Mrs. Cole told affiant that it would be all right for 
affiant to swear to a he as it would help her, Mrs. Cole, to keep the 
custody of the children; * * * Further affiant sayeth not. 

( Sl g ned ) HELEN P. REILEY 
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course with her, if it was not done under threats of Mrs Pnlo 

2r~ r 2*Ts atfa-sr, ;r£A“?3» 5 

W °n^M X I1 T e ‘ V* ^ know what she meant.” s e 

T rslow I ask you if there was not this question in the deposition 
made by you on July 29, 1918, at the Casualty Hospital? ^ 

Q. What did she threaten she would do to vou if von 
swear you had been in Dr. Cole’s bedroom and that he had improper 
relations with you and performed an abortion on you’ £f. 

gotTromm^ ' She W ° U ' d eXpose me 'vith theietters she 

r cntr **■ 

in Silver’^Spring S/her dLghte^Elizabeth“L"Jo" testify 

t* Sp“H SEu“ ‘i; u ""» “ »—w. hi 

Elizabeth would be willing to swear to the lie in^rler to save the 
children I said it was not true. I came from the hospital trith mv 
uncle, I had on my green coat and my hat • I looked afLr ^ 

to rent them; I was down there afterwards because I did not go down 
to work for him because it would not be right for me to Wohy 

Is that a correct statement? A Yes sir 

that truef A y 2 sir W d teke U to the Jud S e ” ls 

or V D? Cdeiver 11 J?" f ked . this question: “State whether 
prvrnr ^ ® ver dld maintain improper relations with von” 

and,f you did not answer.“No.” Is that true? A. That Ians/ered 

Q. Yes. A. Yes. 

Q. I ask you if you were not asked this Question • u 

or not you were ever in Dr. Cole’s bedroom m your nightemvA’ .nH 
if^ou did not answer: “No, sir.” A. I answered ^Tr l S 

Q. I ask you if you were not asked: “Did vou state to \fr« i 
that none of the thina« tLovr i, n „ x- i ^ uu sia i e to Mrs. Cole 
Yes T told knp n ^ S ^ aA,e mentl oned were true.” Answer- 

I told her they were not true.” Is that right’ A Ye« 

i.2i ml 21 .*•;!!>■• i ,* h ~ i™ .iwlitt«. 

if your affidavit is trie, and whether they re^d^h^to’you 1 before 
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signing and being sworn to before a notary public” and if vou did 
not answer: “Yes.” A. Yes. y 

51 A. Yes. 

, •.» Q* I show you the affidavit now attached to the 
deposition dated December 10th, 1917, purporting to be signed by 
Helen P. Reilly, sworn to before J. Wm. Shea notary public Is 
that your signature, Miss Reilly? A. Yes, sir. F 

\\ itness was asked if the statements contained in the affidavit were 
true and answered that they were, and thereupon the Court admitted 
in evidence all of said affidavit offered to contradict the witness 
except the last eight lines, which are omitted from the record The 
amdavit follows: 


District of Columbia, To wit: 

™ H + el ® n £ R , eile y being first duly sworn states upon oath as follows: 
That she has known Dr. G. R. Lee Cole for the past ten years during 

M " f M WhlCh n he beer J her P h y sician ; that she has known 
Mre. Minnie Cole since December, 1916 when she came to my room 

and asked me what I knew about Dr. Cole; that affiant told Mrs 

Dole that Dr. Cole was her physician and the physician of her aunt 

and uncle and that affiant had loaned him $500 to enable him to 

So ttr/ c °le; that Dr. Cole now owes affiant 

$250 that in June, 1917, Mrs. Cole came to affiant’s room on 21st 

street near F and asked affiant if Dr. Cole had not performed an 
abortion on affiant; that affiant told her he never had done so and 
Mrs. Cole said if affiant did not make an affidavit that Dr. Cole 
performed an abortion on affiant that she would kill affiant - that 
w* frl ght«ned and believed that Mrs. Cole would kill her if 

^ 6 . dl i n0 . t make ‘J 16 affidavit that Mrs. Cole wanted her to make - 
that affiant went the same evening to the office of Mr. McNeill’ 
attorney for Mis. Cole and signed an affidavit prepared by Mr 
McNeill to the effect that affiant had loaned money to Dr. Cole and 
that he had performed an abortion on affiant; that said affidavit in 

U fhf JV Sa / S i that Dr , Cole ever performed an abortion on affiant 

that a * ant ‘old Mrs. Cole that the statement 
"'?f ase h°th before and at the time said affidavit was made - that 
affiant made said affidavit in fear of her life induced by threats of 

Dr S 'Cob. e 3h !i W ° u1 k k ‘ -U afHant if did not swear that 

Dr. Cole performed an abortion on her; that affiant was also made 

to say in said affidavit that she had been guilty of improper rela- 

ll ° ns with Dr Cole which statement was also false and mLhfbecause 

affiant believed that Mrs. Cole would kill her; that Mrs. Cole asked 

affiant last night to come and live with her and last Thursday wanted 

affiant to swear that affiant had been in her underclothes in Dr 

Cole s room and when affiant told Mrs. Cole that such a statement 

would be a he Mrs. Cole told affiant that it would be all 

affiant to swear to a lie as it would help her, Mrs Cole to Wn th* 

custody of the children; * * * Farther^anT^effi ‘ ' 
( Sl gne<i) HELEN P. REILEY. 
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^Subscribed and sworn to before me this 10th day of December, 

(Slgned) J. WM. SHEA, 

Notary Public” 

« h„ w i"a r, ir;:; tfs*sr8&* t, ■*- b s 

*». JMs*r i,h ' Th « ~ iSwW 

District op Columbia, To wit: 

Tffidon yesterday Decembw f ta £ es U P°? oath 88 

Mrs. Minnie B ColeTn e wa ’nl rl’ at ?£"* 4 ,* 45 P M - sh * 
asked affiant the day before v l T" a * Kann 8 8tore she having 
that Mrs. Cole asked affiant to «?t n P 5l? ne m me8t u hera ‘ said place; 
McNeill and make an Mfidavit to the » * er a «°rney, Mr. 

her underclothes in the room of Dr Pnlf '.w' ^® ant had been in 
she never was in Dr Cole's room in e > * hat affiant told her that 
Cole said that her daughter Shpth * • Underclothes and Mrs. 

was seen by her comino- out f i JFf f’ 0ln § to swear that affiant 

Mrs. Cole tL the Sent wa! Sse andVaT'^ tha * affl “ rt told 
an affidavit to a falsehood * that «nVi nr o V s ^ e , wou ^ not make 

affiant that she thought her daughter ElteaSth had 1 F evious, y told 
falsehood; that Mrs Cole said S K * lz abeth would swear to said 

said statements man affidavitio. ,• affiant r , wo “ ld m ake the af ore- 

affidavit would be shown secretly to the ^nda *• '^r 6 ' 8 room that 'he 
lawyer and Dr. Cole’s lawyer fh^ ? ln he .P raa «nce of her 

be the river for her and that’she had b^nJerykTnd tolffi 
last summer but was through with e y j nd \° affian t all 

as a co-respondent • that said M^ 1 Oni?? r* ^ and •T )uId name her 
that she JL going trlTe^nuth^S^-^ 

nervous wreck and subject to convulsions Md that Mm rf^t 18 a 
affiant in constant fear for her life. Q mat Mra * Cole kee P s 

<Slgned) HELEN P. REILEY. 

^Subscribed and sworn to before me this 14th day of December, 

(SlgDed) J- WM. SHEA, 

Notary Public, D. C. 

thaTt^aT 8Sked if She Was afraid of Mm. Cole and answered 

stiI1 afraid ° f Mrs - c ° ie - 

she would!* 0688 Weli 1 JUSt d ° n t know what y°u mean. She said 

affected by anyfeT/from'her? 11111 * 6 ^ y ° U afraid of her l are y° u 
The Witness: Yes, sir. 
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The Court: You are? You are afraid she may do you harm, is 
that what you mean? Do you still fear she may do you harm? 

The Witness: Yes, sir. 

Mr. Mackey: I will ask you if you have not always been afraid 
of Mrs. Cole and very much afraid of her? 

The Witness: Yes, sir. 

53 Counsel for defendant having rested, the plaintiff called 
as a witness Marie Elgin (now Foster) who testified that 
she was about eighteen years old at the former trial of the case in De¬ 
cember, 1917, and that she is the Marie Elgin named as corespondent 
in these proceedings; that prior to her marriage she had never had 
sexual relations with any man and that she never had sexual rela¬ 
tions with the plaintiff, Dr. G. R. Lee Cole, in her life; that after 
she was adjudged guilty of adultery with Dr. Cole she was on Feb¬ 
ruary 2nd, 1918, examined physically by Dr. Fred Repetti and Dr. 
Joseph Decatur Rogers to determine whether or not she had ever 
had sexual relations with a man; that she had no previous ac¬ 
quaintance with either of the doctors; that previous to that time, De¬ 
cember 12th, 1917, she was examined by Dr. Robert Bacon for the 
same purpose and had no previous acquaintance with him; that she 
was employed by Dr. Cole on July 24th, 1916, when the defendant, 
Mrs. Cole, and her son and daughter visited Dr. Cole’s house in the 
morning of that day; that her duties were to look after the house in 
general, tend the patients, answer the telephone, keep Dr. Cole’s 
books, keep the run of his cases, and do housework, and that for a 
w r hile she also went to school while employed there; that her pay was 
$30 a month, and that she occupied a hall room on the third floor 
front; that Dr. Cole was never in her bed room while she lived in 
his house; that Dr. Cole occupied the front room on the second floor, 
and that there was a phone in his room; that his room was used as a 
general living room and office, and that everyone came up there, and 
there was a desk in the room, and back of the room was a dining 
room, and back of that a kitchen, all on the second floor, and down¬ 
stairs the doctor had two bedrooms, a consulting room, and office, and 
there was a phone in the downstairs office; that she never was in Dt. 
Cole s bedroom or any other room in the house when he was there 
in his underclothes; that she never laid down on a bed with 
54 Dr. Cole; that on one occasion when his daughter Elizabeth 
says she laid on the bed with her father and witness also laid 
down on the bed, witness merely sat on the bed while Elizabeth and 
her father were resting and talking; that the doctor was lying resting 
on the side of the bed and Elizabeth on one side of him and the wit¬ 
ness sitting on the other side of the doctor and all of them talking; 
that was the only occasion when she was ever on a bed when Dr. 
Cole was there; that she remembers the occasion of July 24th, 1916, 
when Mrs. Cole and her daughter and son came to the house; that 
she slept in her usual room the night before and got up about five 
or six in the morning when called by the colored man Greenfield, 
and that she dressed in her clothes and waist and dark underskirt 

5—3850a 
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to*'answer the "“fP/ 0 ‘he second floor 

underclothing, shoes kndttoddnS L.W , und «skirt, waist, 

a'sns^HsB $ 7 f 

heard someone vafking in the room an/ 6 M1 ^ P A th at she 
daughter, Elizabeth and JL t “ d reco g ni ^d Dr. Cole’s 

her room; that she did not see Dr ^l? 0 n U & Md wen ‘ u P s ‘ a ' rs to 
him that morning down on the first floor 1 no^h* 001 * 1 ’ saw 

she went up to the third Lr and about ten nr 80,1 G . eor g e i, 

istss s ssSrSS 5B& s* ass 

that beside attending to Dr Cole^woJt^ 1 ^ king in the room; 
typewriting at the fcademy^f the Sacred TW** tu°H hy ? nd 

call him d..J-ly C th,t a/to JuhSm ft. chl “™» 
August, 1916, Mrs. CV)le ramo in fL ^ ^h, 1916, in the month of 

tion with Mrs Cole about witnn • ? 10 ll f e s ^ e a conversa- 
invited the witness to visit her ^t '^ s . ltlng h p *? the country, and she 
witness that the ch. dren vonld ll/ T Par ^ ?? a Sunda y teU i“g 
invited witness to a Sundav dhnn^ tT™ V h , e st f tion i th *' she 
occasion Mrs. Cole called at the I ,,,, 0<>l , ni1 Pork, that on another 

s*j£i,rjs?v* 

zr“ °; M t -d'-iw fShS 

angry and asked Dr Cole whaT witoe^? 8 ^ ents at fir ?‘ appeared i 
relationship with witne^ and went I p0Slt , 10n , was and about his 
ness to remain there aS Sm t ". en ‘ aw8y -P erfectl . y satisfied for wit- 
house of Dr Co e that atTo t med^ W1 * ness , ? ight re ™i" at the 

the witness testified that «h ^ . e cross-examination 

trial at wTiihllme s£ Vt “ * h A CaSe at ,he fo ™er 
three days after the trial began she left dTcoI^K C ° le ’ ab , 0Ut 

she had stated at the former'drinl /in!/ "' ltne f s admitted that 

South America V^" S£ H 5™“ «'>•««. 

St ft fta-i 5? ^ Sfttarans 

a a scS5r»! , «a 

she went to the Judge and told h?m thltlKd^thfie^S ^X 
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the matter of travelling with Father John and being put in an 
orphan asylum and being adopted by Mr. and Mrs. Elgin; that she 
was a child when she so testified, was but eighteen years of 

56 age, but was a woman now; that witness learned of getting 
a position with Dr. Cole through a Mr. Mayhew; that she 

had never been employed as a housekeeper before and had very little 
experience as a bookkeeper; that the front room on the second floor, 
occupied by Dr. Cole, had a double bed in it, three or four chairs, a 
table, desk, and was a living room as well as Dr. Cole’s sleeping 
room, and lady patients and Dr. Cole’s friends would come up to 
that room; witness was asked if she had not stated at the former 
trial that she told her father that she wanted to remain at the house 
of Dr. Cole, and that they said they had come there to bring her 
home, and witness answered that her mother and father told her 
before leaving that she might remain; witness was asked if she did 
not testify at the former trial that Mrs. Cole struck her and that she 
struck Mrs. Cole back to make Mrs. Cole let go her hair, and she 
said she did so testify; witness said she did not remember seeing 
George Cole on the morning of July 24th, 1916, but that Elizabeth 
had walked in the room to the head of the bed while witness was 
lying across the bed in Dr. Cole’s room, and witness said to Elizar 
beth “good morning” and Elizabeth said “Daddy in” and witness 
said “Yes” and Elizabeth did not say anything more but went down¬ 
stairs and witness got up and walked upstairs; witness was asked 
if the occasion when Mrs. Cole visited witness in her room and stood 
over witness’ bed was not in February, 1916, and witness answered 
that Mrs. Cole had on two occasions visited her and stood over the 
bed, once downstairs in the reading room when the doctor had been 
out all night when witness laid on the bed and went to sleep, and 
the other time when witness was lying on a couch on the second 
floor; witness said that on the morning of July 24th, 1916, when 
she was lying across the foot of the bed she had the sheet over her 
face and that she had no knowledge of Dr. Cole being in the house 
that morning until Elizabeth woke her up; witness said that when 
she lay across the foot of the bed she did not think she was 

57 going to sleep; that when she first saw Dr. Cole that morning 
it was twenty minutes past seven in his office on the first 

floor; that the doctor wanted his breakfast and she went down to get 
his breakfast; that she cooked his meals and kept his house as well 
as looking after his books and answering the phone, and that the 
doctor paid her $30 a month and that she paid part of that $12 a 
month, to the maid while witness went to school, and witness used 
the remainder of the money to clothe herself; that she called Dr. 
Cole “daddy” both for the reason that the children called him that 
and because he was past fifty years of age; that she did not accept 
Mrs. Cole’s invitation to dinner out in the country, after the oc¬ 
currence of July 24th, 1916, because she did not know whether Mrs. 
Cole might receive her for dinner or might explode; that two or 
three times she went out with the doctor in his automobile and went 
to the movies with him two or three times, but never went to the 
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theatre with him, and once went out to dinner with the doctor while 
someone else was along; that Greenfield, the colored man, slept at 
Dr. Cole’s house during the entire time she was there; that she had 
worked for Dr. Cole before she went to live there, going back and 
forth to the home of her parents, and that because her father struck 
Jier she asked Dr. Cole to let her occupy a room in his house. 

Thereupon the plaintiff called as a witness Catherine Emily 
Swan who testified that on July 24th, 1916, her mother was sick 
o^o!\ a illness; that she called Dr. Cole and he got there about 
3.30 A. M. and left there about 5.30 A. M.; that she lived half a 
block from Dr. Cole’s house; on cross-examination witness stated that 
she looked at the clock when Dr. Cole left at 5.30 A. M., and that 
after Dr. Cole left she sent for Dr. Sower who got there about ten 
o’clock in the morning; that it was davlight when Dr. Cole left her 
house; witness said that she was a patient of Dr. Cole but did not 
know him socially; that she remembered the date was July 24th, 
1916, because that was the beginning of her mother’s illness; witness 
said that Dr. Cole had called on her the night previous to her 
58 testimony and asked her to give him the day on which wit¬ 
ness’ mother had taken ill and the time that he arrived at her 
house and what time he left, and that witness told him that her 
mother was taken ill July 24th, 1916, and that he told her he wanted 
her as a witness to prove that he was at her house on that date; that 
she had never before talked to him about the matter or to his counsel. 
On redirect examination, the witness said that there was an occur¬ 
rence at Dr. Cole’s house on July 24th, 1916, that also enabled her 
to hx her memory of the date. 

Thereupon Willard Anson Sutton, a witness called by the plain¬ 
tiff, testified that he was a fireman and lived at 1001 E Street, South- 
west, and knew Dr. and Mrs. Cole, and that on the morning of July 
24th, 1916 he was operated upon by Dr. Cole at Sibley Hospital at 
? ™ °, clock 5 that previous to the operation between 7.15 and 7.30 
A. M. he went to the house of Dr. Cole and sat in the front parlor* 
that the parlor door opened on the hall; that he saw Dr Cole’s 
daughter, Elizabeth, and his son, George, in the hall and saw them 
go out in the street, but did not see Mrs. Cole at any time enter or 
leave the house. On cross-examination witness said that he left Dr 
Cole s house to go to Sibley Hospital about 7.30 A. M., with Dr. Cole : 
that he had been sitting in the parlor a few minutes previous to that 
time but could not see the stairway from where he sat; that he was 

or twenty minutes, maybe half an hour, 
and while sitting there saw George and Elizabeth Cole leave the 
house; that he did not see Mrs. Cole inside or outside the house* 
that he remembered the date because it was the morning on which 
he was operated upon by Dr. Cole for adenoids and had his tonsils 
removed; that it was a Monday in July, 1916; that the operation 
was at eight o clock in the morning at Sibley Hospital. 

Counsel for plaintiff then placed in evidence the book kept at Sib- 
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ley Hospital showing that the witness Sutton was operated on by 
Dr. Cole at said Hospital July 24th, 1916. 

59 Thereupon Dr. Fred Repetti, a witness called on behalf 
of the plaintiff, testified that he graduated in medicine at 

George Washington University in 1906, and that he was formerly on 
the staff of George Washington University Hospital and Emergency 
Hospital; that for the past fifteen years he has followed the general 
practice of medicine; that he had occasion to make examinations of 
the genital organs of females of all ages, children, young girls and 
older women in perhaps five hundred cases; that in February, 1918, 
he made an examination of a young woman named Miss Marie El¬ 
gin at her request to determine whether or not she was a virgin; 
that he examined her at the office of Dr. Joseph Decatur Rogers, 
1400 S. Street, N. W.; that he separated her private parts and 
tried to enter with a virgin speculum but found that he could not 
do so, and that he then took one finger and tried to enter her vagina 
but could not do so except with great pain; that he did not try that 
any further; that he then examined the labia minora and found 
they were very firm and tense and that the labia minora was red in 
color; that after that he examined her breasts and found they were 
firm, not so large not so small; that as a result of his examination 
the said Marie Elgin was in his opinion at that time a virgin; that 
he from his examination states positively that she was at that time 
a virgin and had never had sexual intercourse. On cross-examina¬ 
tion the witness said that a normally constructed man could never 
have had sexual intercourse with Miss Elgin previous to the examina¬ 
tion of February, 1918, and that a man with a small penis could 
not in his opinion have had sexual intercourse with her and the 
fact not have been disclosed by a physical examination; witness fur¬ 
ther stated on cross-examination that in attempting to insert the 
speculum in Miss Elgin that he had put pressure upon it and that 
she flinched and appeared to suffer pain; that the opening was much 
smaller than the normal opening, and that he could not make a 
digital examination without inflicting pain; that he found 

60 the hymen intact and unruptured and in a virginal state; that 
he made a thorough and full examination in that respect 

and that the hymen was absolutely not ruptured j that the hymen 
was somewhat elastic; witness was asked if he did not know of cases 
of women becoming pregnant without a rupture of the hymen and 
said that he had never known of such a case in his own experience * 
that he had heard of such cases in medical authorities, but that they 
were exceptional. On redirect examination the witness stated that 
his opinion that Marie Elgin was a virgin in February, 1918, was 
based on the fact of the appearance of the vagina, of entering of the 
speculum and the finger, the physical condition of the opening and 
also of the breasts; that from these facts he formed the opinion that 
she was a virgin, meaning by his opinion that it was highly im¬ 
probable that she had ever had sexual intercourse, but not impossible 
but that judging from the physical examination alone he was of 
opinion that she never had sexual intercourse up to that time. 
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| 1 oW' he /!i‘ POn . Dr 'i 0SErH Decatur Rogers, a witness called on be 
half of the plaintiff, testified that he graduated at GWeWashinP 
ton IWsity m 1892, when it was Columbia CoHefe Tn 3 

Xv“ the r pi7 ; K mt 116 , made a s P ecialt y of surgery and of gvne- 
cology, the latter being the treatment of diseases of women and 

includes obstetrics; that he had examined the genital organs of 

thousands of women; that he was formerly on the staff of the 

ton U As b vhun H Hos 1 niLr nd d* preS ? nt »' necol °g‘ st at the Washing- 
p “ itt i • pitdl and associate in medicine and surgerv at 

2 e “g e \ ashl «g‘on Hospital, and associate in gynecology a7 the 

9“ ual ‘y hosp >‘al. That in February, 1918 he made aXamina- 

° n °f t K ’ gemta organs of Miss Marie Elgin to determine whether 

Pit, WM a Vlrg ] n at that time - That the examination was 
made at the request of the plaintiff Dr. Cole. That the outer lira 

f h km,wn are p n °i W K- 83 the labia ma J° ra 1 then there is a fold 
61 th if abla mmora; then — is a transverse fold of 

mucus membrane connecting the posterior ends of the labia 

i ih r n0ra C T tJ ? e fourch ette, and then back in the vaeina 
s the ^y me n I first inspected the genital organs of Miss Elgin 
I found m this case the labia minora, the inner lips to be in fold 

j° ? r usuall y ^°nnd in a virgin. Entry of one finger 
es pamful and she could not be entered without pain. I tried a 
small virgin vaginal speculum which it was impo^ible to enter 
m her without pain. I then looked over the breraCnd they were 
firm and hard and taking thin whole case together, looking over 

ThaPthPn consider ! n £ thein my opinion is that she was a virgin 
That the presence of an unruptured hymen was not the basis of his 

S v that She 7 as a ^at she had what is known as a 

fringed hymen, a fringe around a normal vagina 

tiff LP 08 ?. exami , nation the witness said that Dr. Cole, the plain- 
‘ ld (' ll0n P. H i ln make the examination; that Miss Elgin 
Di- p ?' tns office; that he had never been intimate with 

Dr. Cole though he had known him for 8 or 9 years that Dr 1 

twPi ined Mlss Elgin at the same time that witness 
examined her; that the examination lasted from 15 minutes to half 

e a x n amin r aiion at th e at k D eW p h ? PUrp ° S6 f ° r which Dr ’ Cole wantK 
examination, that Dr. Cole was not present during the examina¬ 
tion ; that under an examination of the kind a woman’s organs are 

naturally inclined to contract; that it is the skill of the surgeon to 
know how much pressure to use. =uigeon to 

Witness was asked to name some works on gynecology and ob- 
stetrics and mentioned works by Kelly, Reeves, De Lee Bovee and 
Williamson as works with which he was familiar. Witness said 
that he had never in his experience known of a woman who had a 
child or could have a child and at the same time have an unrap 
tured hymen; the hymen fringe might be pulled back but S 
course would show a looseness of the vagina; a fringed hymen is 
not very elastic though elastic; that there have been instances in the 
ooks where a person was thought to be a virgin and the physician 
mistaken; that firmness of breast would not itself mean that a 
woman has not had sexual intercourse. 
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Thereupon Dr. Robert Bacon a witness produced on be- 
62 half of the plaintiff, testified that he graduated at the Col¬ 
lege of Physicians and Surgeons of Baltimore, Maryland, in 
1893, and has practiced medicine ever since; that he practiced gvne- 
cology just as a physician in general practice would do; that he 
had been in the active practice of medicine for thirty-eight years; 
that on or about December 12th, 1917, he examined Miss Marie 
Elgin to determine whether or not she was a virgin; that at the 
time he did not know Dr. Cole; that he found the vagina very small 
and an annular hymen not ruptured, a very small hymen" on ac¬ 
count. of the small entrance; that he could just insert one finger 
into the vagina; that he examined the breasts and found them 
round and full and came to the conclusion and is of the opinion 
that she was a virgin at that time; that there was nothing very 
characteristic about the labia majora; the most striking thing about 
the examination w r as the smallness of the vagina and the fact that 
there was no hair; that he did not base his opinion that she was a 
virgin solely upon the circumstance of an unruptured hymen but 
that there was absence of any sign of having had sexual intercourse; 
that he had examined in the course of his practice the genital or¬ 
gans of many women, young women as well as women of middle 
age. On cross-examination the witness said that Miss Elgin had 
walked into his office after he had been requested by telephone by 
Mr. Mackey to examine Miss Elgin; that he never testified in Dr. 
Cole’s case but at the request of Mr. Mackey made an affidavit; that 
he did not base his opinion because — anything very distinct about 
the breasts; but finding no break in the hymen, no appearance of 
irritation in the vagina, a very small vagina, an abnormally small 
entrance, a normal hymen intact, he formed the opinion that she 
was a virgin; that it would be a very unlikely thing for a woman 
to have had sexual intercourse and be pregnant w T ith an unruptured 
hymen; that it was possible for a woman to be an inmate of a 
house of illfame and retain an unruptured hymen, but that he 
would say if Miss Elgin had ever had sexual intercourse 

63 that there would have been a condition of irritation, which 
w as absent in her case, and this irritation would have existed 

if the intercourse were habitual in her case, but this irritation would 
depend somew hat upon the size of the penis. 

64 Thereupon Charles W. Rollow, a witness called by the 
plaintiff, testified that he lived at 340 C Street, Southwest, 

and on July 24th, 1916, was in the detective business; that on the 
night of July 23rd and 24th he w T as watching Mrs. Cole, in com¬ 
pany with Dr. Cole, wratching the Bellevue Hotel where she was, un¬ 
til three o’clock in the morning;—that is, from about half past 
ten at night until about two in the morning; that then witness and 
Dr. Cole stopped at the Munsey Building on the way home and 
separated about three in the morning; that he made a note of the 
date and remembered it and kept it in mind; that he did not have 
the note of the date he made, but remembered it. On cross-examina¬ 
tion the witness said that he was a salesman for a flower concern, 
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at the Benevue a Hot^i e vvitn«s a fnH C ^i ^pF lookin g for evidence 
and in the lobby and down^i^ l? 1 - C °' e "7",' inside the hotel 
quarter to two o’clock and hln n re, 2 a ! ned ‘here until about a 
witness’ office, and witnS left th?^ C ,°' e “? witness to 
got home about threT oVWk in thl docto - andwent home and 
his family physician and £» L a ,? morn [ n S; that Dr - Cole was 

tw.nly-.i/ySKTu,"'*,,^ .^ZnX" * 

th^hflived um Tenth „ ; llpd b t (be testified 

three blocks Dorn Dr Cole’s hetl it, , ’ °? JuIy 24th ’ 1916 > about 
the Merchants Transfer and Stnraoo p* Wltness was night clerk for 
dairy business on July 24 th iqiCompany • that he was in the 

that time, and tlTat about seL ii /he ^ ¥"• Cole by si « h * a ‘ 

her two children 8 approaching the^hoSh^of 11 !)!' 16 (h>le Mhat^q 8nd 
was going north on Seventh Street and the, ' 4/0 e ’. hat witness 
Seventh, and that Georee Polo an!l^r i k w ^ r ? gmng south on 
lawn of Dr. Cole’s housf and £ llZabeth CoIe ran across the 

went in the window, but he did not see Mr Coiehuhaftime‘tW 

85 SssasSf 

™thM„o°S s *~.»a m*arM%£ 

Jusn h J sj ,f s'r^n & t p'™- 1 ' 

Cole for twenty years; that witness was a painter- tha^on Jffiy 94ffi' 
Vhewent to Dr. Cole’s house about six o’c ock L the ^ morning 

h ?" Se t0 treat w hnes 8 ’ wife who waf 

hfght Dr Cofe U toYome? w b , r0Ught his wife »P the Beach 
SSftgtf** in .he m . mi L ,„d 5:Si“' h L 0r fi„^.S 

as ss ^ i“-ir 5 
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some rumpus, and that he (witness) knew that Dr. and Mrs. Cole 
were not on good terms and that is what led him to place the date, 
and that he had brought his wife up from the Beach on the night 
previous, and that he thinks it was the last Sunday in July 
66 because he had to go to work in the morning and the following 
Saturday was the first of August when he had to meet the 
people at the Beach to look at his place. On cross-examination 
witness was asked if he didn't know that the last Sunday in July, 
^ was 30th of July, and he said he did not, and the witness 
said that his Beach property was rented and that parties were going 
down on the first of August to see the place and his wife being sick 
he had to bring her up that Sunday in order to go down the follow- 
ing Saturday. Witness was asked if he didn't say at the former 
trial that Dr. Cole had left his house about seven o'clock and walked 
home, and he answered that it might have been somewhere near 
seven because Dr. Cole told him he had to get home and get ready 
for an operation at eight o'clock; that it was about fifteen or twenty 
minutes walk or about eight blocks from his house to Dr. Cole's 
house; that Dr. Cole did not operate on his wife but packed her 
with gauze. 

Thereupon Edward M. Colbert, a witness in behalf of the plain¬ 
tiff, Dr. Cole, testified that he was by occupation a private detective 
and was present at the former trial and heard George Cole testify 
that when he went into his father's room with his mother and sister 
on July 24th, 1916, his father was stepping out of the door and that 
he saw no one in the room other than his father, but after recess said 
George Cole testified that he saw some black hair among the pillows. 
On cross-examination the witness testified that he had been employed 
by Mrs. Cole in the beginning of the case; that he received no com¬ 
pensation for attending the trial. 

Thereupon George I. Adendschein, a witness called in behalf 
of the plaintiff, Dr. Cole-, testified that he was present at the former 
trial but. did not hear much of the testimony of Elizabeth Cole, but 
did hear the testimony of George Cole, and said George Cole 
67 testified that he did not see anyone in his father's room on 
the morning of July 24th, 1916, except his father, and did not 
see anybody in bed, and that the covers were thrown back on the 
bed in his father's room, and that when he went in his father's 
room that his father was coming out. On cross-examination the 
witness said he had gone on the bond of Dr. Cole when the case was 
appealed; that he did not remember what George testified about Miss 
Elgin's clothes at the former trial; that he does not remember what 
George said about what kind of clothes his father had on or whether 
he was in his shoes or bare feet; that he remembers that George said 
at the first trial that there w T as nobody in the bed in his father's 
room and that after George came back from lunch he heard George 
say that he saw some black hair in the bed, and that witness thought 
it was strange for him to say there were black hairs in the bed when 
ho did not say so before lunch. Portions of the testimony of George 
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thfrJorJ nf f* the T'^iT b y. counsel for the defendant from 
abouTthat f * f0rmer but Wltness s»»d he could not remember 

DlJndff U D°r n rn) E ( ;. R fi EK ] NFIE . L o, a witness called on behalf of the 
j v, i C j e ’ testified as follows: That he is forty-nine years 
d has lived at the house of Dr. Cole twenty-four years the" first 
time and the last time for five yearn and three or four months tha 
he ran the Doctor s automobile and worked around the house •’ that 
he was living at the house in March, 1916, when Miss Ehrin’ime 
there to work; that she occupied the third floor front room -tha? no 
one else slept on that floor except himself and he occupied a hah 
room on the third floor; that he lived there all the time that Mias 
«JVr, here 811 , Ult ?! e never observed any wrong between her 

M“iEl B in 0 n 0 D r r a ^.5 an,lliarity be ‘ Ween the ^ thatlre nlver saw 
Miss Ligin in Dr Cole s presence except when she was dressed • that 

Dr. Cole occupied two rooms on the second floor; two rooms made 

into one; that the doctor slept in the front room which was 

an office and living room and when the doctor was sick his 

patients would sometimes come in there* that back nf tho 

doctor's room which was the front room, was a dinine room and W 

room altogether that on the first floor was the doctor’s oneratmf 

room, back of the parlor; that witness remembers what occurred on 

July 24 th, 1916, when Mrs. Cole and her son and daughter1, Z 

the house; that the night of July 23rd 1916 thp to 

nearly all night; that when he case in’he had lots of calls^ T 

a ". d fr ° m Mr ‘ Gali horn, and was out pracdcaflv 
all the night; that witness was awake nearly all the nieht- that the 

of r l ir 2 4 h ,r^l t e T°n a Httle after -ven onlhe’mornmg 

calls and asked the^-itaeL to^x^hTs^Xtor^mf aaked ( about the 
up and fixed his bath ab?u seveno’dockth^L dl ”’ ltn f s , w . ent 
come off the street and was dressed in a panama suh t ^ 

sreiri nd « 

ri“d C t a i d cto G r e m g e? 

door and the hallway screen door on th^sTcond floor Mhar'T" 8 

floor and then went out in the kitchen • that tW* m ° n / secon( ^ 

morning, but he heard a little fusing on &e Swn but Z ^ ^ 
out; that witness did not see Mr« Pnlp ; n 1 u but did not look 

and did not see Miss Elgm af er' the doeti h ° U3 t that mornin g 

posed she had gone back to her room thal IT hut SU P‘ 

.^rge came back upstairs they were treating each Ser affectfom 
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ately; that after Elizabeth left witness heard her talking to 
i what sounded like a woman on the lawn and came back with 

somebody ; that about seven o’clock in the morning he w r ent 
to the room of Miss Elgin and called her down to answer the phone 
and she came down with a dark skirt on and her shoes in her hand 
and a shirt waist on her arm and she came down to the second floor 
and went in the living room of Dr. Cole to answer the phone and 
witness did not see her after that nor hear her voice but did hear 
Elizabeth talking to her father but could not recall what she said * 
that about December 1916 Mrs. Cole called up Miss Elgin on the 
phone and witness answered the phone and Mrs. Cole asked for Miss 
Elgin and Miss Elgin went to the phone and from their conversation 
it looked loke Mrs. Cole wanted her to come out to the country place 

for dinner but witness could not hear very well what they were 
saying. 

On cross-examination witness was asked if he ever saw Miss Elgin 
in Dr. Cole’s bed room and answered only on business; he was asked 
if he ever saw Dr. Cole in her bed room and said, no. Witness was 
asked if he ever saw Dr. Cole and Miss Elgin and Elzabeth Cole 
lying on the bed together and answered that he never saw Miss 
Elgin lying on the bed with the Doctor or anyone else. Witness 
was asked what furnishings were in the Doctor’s bed room and he 
answered bookcases, and a folding couch or bed; that he never knew 
ladies to go up to the doctor’s bed room for treatment but men would 
when the doctor was sick; that he was instructed not to bring ladies 
up stairs to the doctor’s room; that Dr. Cole came home on July 
24-1916 about 7 or 7.30 A. M. but witness said he had no watch to 
see the time; that he was watching for Dr. Cole after Miss Elgin had 
been called as the doctor had an operation to perform on Mr. Sutton. 
Witness was shown his testimony at the former trial when he said 
he woke Miss Elgin about six o’clock and said it might have been 
as he was going by the sun but thinks it was 7 or 7.30; that after 
he called Miss Elgin down to the second floor to answer the phone 
witness had to go to the toilet in the yard; that Dr. Cole came home 
about 3 o’clock in the morning of July 24-1916 and got his calls and 
went out and came back about 4.30 or 5.30 in the morning 
70 and had another call and went out and came back to meet 
Mr. Sutton between 7 and 7.30 o’clock. 

Thereupon Mary G. Wolford testified in behalf of the plaintiff 
that she was acting as superintendent of Sibley Hospital and 
custodian of the records and that the records which she produced and 
identified showed that W. A. Sutton was operated on at the Hospital 

j ^ ?°. le A. M. July 24th, 1916; the hospital record was 

admitted in evidence. 

Counsel for plaintiff then offered in evidence the testimony of 
Elizabeth Cole, given at the former hearing, and embodied in the 

bdl of exceptions of the former trial, in which said Elizabeth Cole 
testified m part as follows: 
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with her mother anluJrother’• that heiMnothe * P f ber father 

opened the window on the ground f ’ er r , ai , se ^ t le screen and 

got in and opened the front Honr Tt, t™? 1 and her brother George 
by her mother and brother - that hei- ),' U ' " ent u P stair? followed 
ae she went in and said “Wha! L the ° Ut J ° f the roora 

that she remained in the mom that Mil?? ' We y ? U - doin « here ;” 
asleep in her nightgown with the 1™™ E1 f? n , was on the bed 
her mother followed her^ thJ room t^f^ ° VCT ^ head ’ that 
“Thanh God I have my ev“deS nTw^Slf^d^ 

tradictThe^-itaess^EliraTe^Co^e W >f ad “ it ! ed in evidence to con- 
record. ’ b6th CoIe ’ whose testimony is found in this 

ThS'heTfifty-se?en R ye^ t6Stified 88 fo,lows: 

S. W., where he haTliv^Tfo? thfw d Te3,des at 418 7th Street, 

Mane Elgin in January, 1916 when she^wm^ ’ ^ be !' let Miss 
she took the place of a Mis* Trill,? She el ! ln his employ; that 

Miss Elgin one beatete d?d Sf ^ that he paid 

Kelly would return; that Miss Kelk-did ? ‘ kno "' how soon Miss 
continued working for him at wa<r,*r t * ,r, 10 return and Miss Elgin 

i««d b« .in si”piz; b "T. is* r»T« : h ih ”' *• • h « 

at the house, occupying a room on thin.’- j i 6, she eame to live 

colored man Greenfield 8 who had been^n h! 11 ^ fl , oor / ront > and the 

71 occupied a room on the thM floor Th^h f ” many years ’ 

'1 Miss Elffin’s room pvppnf of ?-° r7 , was Q ever in 

of rheumatism and he Jave hpr^ 11 ^ 7 1Gn S ^ e a s P e ^ 
floor because there was heat In it^n^® ^ aek ' room on ‘he second 
room on the second floor and he irp»^rir eSS rr? C ^' pied . th e hall 
sumed her own room on the third flno Miss Elgin until she re- 
again; that on July 23rd and 24th IdTfi^r wl ™ e ^ s took his room 
her own room on the third floor onri •* 7 ^ 1SS Elgin was living in 

of a large front room on the e“nd'floo? W the bapk P-t 
rooms made into one seDarated K, i ’ tbat !* wa s really two 

was in the back room or back part of theT 86 °P en * n £ and the bed 
a wooden bed in the room fln d , a 8 f r oo m i that there was 

stand, and in the front part of the room*!) dllv c /’ ldbn ' er and wash- 
phone and chairs; that the room w^ entemd’K 00 ^ 8 * 8 ’ table and 
hall; that there was no portier or c„rtT;„ d . by a , door from ‘he 
room which was a bedroom living ro^m S ‘“ g the large double 
part being used as a dining room- tU tv ? d £ ID . m 8 room . the back 
where the bed was was where wdn’^ j ^ bao \ part of the room 

working office or private office where he dirTtr the * ont room his 
keeping; that in the front part of tWsrL™ h f " ntlng and book- 
friends; that when he was indisi^dL^ ■ received all his 

room but not his woman patienteThom hTT^ ? ls patients in that 
second floor; witness was asked if Miaa Elgin 6t COme U P on the 

m w "*»»-»* •»<* Sb/srs;“ M f s 
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in her underclothes in his life; witness was asked to state his move¬ 
ments on July 23rd, 1916, and answered that after office hours on 
that night he secured the services of C. W. Rollow, a private detec¬ 
tive, and went to watch Mrs. Cole who was stopping with the children 
at the Bellevue Hotel, and remained about the hotel until about 
2.30 in the morning, and then went to the Munsey Building 
with Mr. Rollow and took Mr. Rollow home about three o’clock, 
and witness walked home where he found a call from Mr. Swan, 
whose wife was seriously ill, and went to treat Mrs. Swan, 

72 and because of her serious illness remained there until 
about 5.15 or 5.30 o’clock in the morning of July 24th, 1916, 

and went home, but did not go up on the second floor and had not 
been home longer than fifteen minutes when he was called to Mr. 
Galihom’s and while he was preparing himself and his instruments 
for operating he heard the bells at St. Paul’s Church ring six o’clock, 
and witness did not get home until between 7.15 and 7.30 in the 
morning, and when witness reached the house he met his colored 
man, Greenfield, in the hall and told him to prepare witness’ bath; 
that witness was dressed in palm beach trousers with a blue striped 
shirt; that he had just removed his coat, collar and necktie when he 
heard footsteps on the stairs and turned and saw his daughter, Eliza¬ 
beth, and he explained to Elizabeth that he had an engagement at 
the hospital to operate and told her to walk in his room and he would 
join her in a few minutes, to walk in the room; that he walked to 
the door to open the screen door and stepped inside and pulled the 
screen door back to let his daughter, Elizabeth, in, and just at that 
juncture the colored man Greenfield said that George Cole was 
downstairs in the back office; that when witness stepped in his room 
and saw Miss Elgin he saw Miss Elgin lying across his bed dressed 
in a dark flowered underskirt and Elizabeth walked in the room 
while witness went downstairs to talk to his son George; that when 
Elizabeth stepped into his room witness heard her say “This is nice” 
and witness went downstairs and conversed five or ten minutes with 
his son George, and then went upstairs with George, but Miss Elgin 
was not in the room when witness and George got upstairs; witness 
next saw Miss Elgin in the vestibule near the front door on the first 
floor; that after witness had gone upstairs with George, he left 
George in his room and went towards the bathroom to take a bath 
when he heard Mrs. Cole’s voice say from the first floor “Thank God 
I will get my children and my freedom now”; that he could not see 
her face but could see her skirt and she ran out the house across the 
lawn; the children left the house about the same time; wit- 

73 ness was asked if he had ever had any improper relations wdth 
Miss Elgin and answered “absolutely not”; witness was asked 

if he was present when Dr. Repetti, Dr. Rogers and Dr. Bacon ex¬ 
amined Miss Elgin and answered he was not present; witness was 
asked if the parents of Miss Elgin ever objected to her remaining at 
his house and answered that sometime in February, 1917, Mr. and 
Mrs. Elgin came to his house and said that Mrs. Cole had said that 
Dr, Cole was keeping a disreputable house and that Mr. Elgin 
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grabbed Miss Elgin by the hair and tWo C ° 6 aWa - v and then she 

mmm 

to his business; that Miss Elgin paid"W 'tftS&S 

to take her out in the automobile for a ride hiif^i tat , he ._"! as S lad 

Elgin geterahy h cXdtim e “l> k Cok^bT ^ patient ^ 

examination witness stated that when he filed hi® B „u * r °j? 
74 voree in TWomK^ iqic V. . J . vvliei1 ne ni ea tns suit for di- 

Marvland • thS *h fi 91 ?' hlS W1 ^ e Was lmn ^ at Silv ^r Spring 

took placeTn September 22nd K n ( b . etffe ?“ h ' m «nd his wife 

fore that he and M^ Cole had not lilS^ three ^ be ' 

that they were not cohabiting; witness stated that^e” 1 ^^ 1 ^ Wlf ?’ 

for absolute divorce as soon » he e3d tlT \i? ^ SUed hls Wlfe 

that for three years before that hp Lori ^ et ^ e V dence to gother;• 

tions with his wife that he had filfb ^^/ 118 ^/ 0 have sexual rela “ 

«d ,h„ h, tcn'd 

going to return he began paying Miss Flain «4n .,{• y ’ was no * 

Phone calls, assist in^omSlork Ske Sds Zk ^T 
domestic work that was agreeable to W tw k k ’ d do an y 
Elgin’s bedroom on theXrd floor but’on " aS neVer ' n Misa 

was sick he turned his room ovpr tn f° n occasi on when she 

he occupied a hall roomXa^ "here wi ‘heTin hk X 
there was no heat in MiVq Flmn» 0 « VdS neat m his room and 

colored man Greenfield did some of the'c^Uk^ 6 thl j d l floor , ; that the 
woman did some • that »X„ .u h c ,° ^ mg and also the colored 

nightgown ^^ever saw Cef in Wnnd^ M ia her 

ladies that ever visited his rnnm wm. ^derclothes; that the only 

by their husbands or while making 1 If?*- 6 ? were accoi npanied 

Of lady patients ^uM come togethi to nTv J 181 ' °I' where 8 C0U P le 

Miss Elgin home when her parents said'thly^Sd htt <£me 
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home, and he said that he told them that they were privileged to 
take her home but that she wanted to remain, but that he, witness, 
wanted to have her services if he could; witness was asked about Miss 
Elgin lying on the foot of the bed, as he testified on the occasion of 
July 24th, 1916, and answered that her face was towards the tele¬ 
phone and she appeared to be asleep, dressed in a dark colored under¬ 
skirt, he could not remember about her shoes and stockings; 
75 that she had pulled the corner of the sheet over her face 
apparently for the purpose of shutting out the light that came 
through the front window; that when his son George came upstairs 
Miss Elgin was not in the room, that he had let his daughter Eliza¬ 
beth in the room and had gone downstairs to see his son George and 
when he came upstairs five or ten minutes later Miss Elgin had gone 
upstairs on the third floor; that he left George in the room or that 
George might have followed him out of the room when he went and 
took a bath and dressed for an operation that he was to perform at 
Sibley Hospital at eight o’clock, and when he completed his bath he 
saw Elizabeth out on the lawn, and after that heard Mrs. Cole’s voice 
and saw her skirt on the first floor in the vestibule where she was 
standing; witness was asked if he did not testify at the former trial 
that his daughter Elizabeth went downstairs and across the street 
and got her mother, and witness answered that he assumed that she 
went across the street and got her mother because her mother was 
not in the house when Elizabeth left the house and crossed the lawn, 
and Mrs. Cole came two or three feet inside the front door down¬ 
stair and stopped there about thirty seconds and said “Thank God 
I will get my freedom and my children now”; witness was asked 
why he did not testify at the former hearing that when he got back 
from Galihorn’s about 7.30 o’clock on the morning of July 24th, he 
did not mention about the operation he was to perform on Mr 
Sutton and he answered that his counsel did not think the testimony 
of any importance; that Mr. Sutton arrived after he got there, and 
that Mrs. Cole did not come in the house at all except as stated by 
witness, and that the children had left the house before Mrs. Cole 
came in the house, and that he spoke to Mr. Sutton as the children 
went out; that witness remained at the house of Mr. Gallihom be¬ 
cause he wanted to see if any hemorrhage would follow the packing 
of guaze and left the house of Mr. Galihom about 7.15; witness was 
asked if he did not borrow $575 from Miss Reilly and answered that 
he had borrowed $150 from Miss Reilly and the balance from 
7 b her uncle, but had paid the whole amount back to Miss 
Keilly after the death of her uncle; that the money was bor- 
rowed to pay alimony pending the suit; witness stated that he had 
written not more than four letters to Miss Reilly and has asked Miss 
Keilly to discontinue writing him letters; that he had signed his 
name to one of the letters “lovingly, Lee” because he had known 
Miss Reilly from her childhood, had known her family, and attended 
her mother, her uncle and her aunt; that she was an epileptic and 
he had great sympathy for her; that the letters written to him bv 
Miss Reilly were not in reply to any letters that he wrote her and 
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that he was not responsible for her writing to him and that h„ 

from M!r^Hlv hi rhe and that if le ‘ ters Sk» hSJ 

z e he 

d£r*F A 

Ehsabeth and George had coff^wkh him ifhis^room whiehw^l 

a « a .aSLtr,'v 

S!7S 'o' 1 , M s h" in ™ ,C iS So? A«“Slh t 

Cole and George and Elizabeth and the coffee was served h„ a ' 

S°K ZlS’S^ ■h«rM„ w “,h™. b i? 0 ; 

^ ^ri i. e record and over exception, witness was asked if Mra 

77 tw fl n0t address h ™ as “deS- and he answS 

ln hi.fr f h ™ an was an invalid, that he had known her 

S 

Wilson, a corespondent nam^ m th,s su Tt ZTZTT* ChfU " leS 
ceived in the summer of 1914 Jn ill smt > that the letter was re, 
Wilson. 4 ’ and ater an a ®davit was gotten from 

.i«h.m h i, i ,“ , n T. b S that £”|f ”°3“ r 

aai s s 3 s r« ”»a 

and tK n t u j • , a s ^ ore t0 m the presence of witnesses 

mtness ^ 

c uded said affidavit, to which action of the court counsel°ff a' 
plaintiff excepted, the affidavit being as follows? f the 
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District of Columbia, ss: 

Helen P. Reiley Kirby, being first duly sworn, states upon oath 
as follows: That she has not seen Dr. Cole, the defendant, or had 
any communication with him directly or indirectly since the trial 
of said cause or with his attorney, Mr. Mackey; that at nine o’clock 
this morning she voluntarily went to the office of Mr. Mackey and 
requested him to have written out this affidavit; that she is an 
epileptic and has been in delicate health for many years and had an 
epileptic attac/c night before last, but not a severe attack; that she 
is also partially deaf; that she wishes of her own voluntary desire 
to say that she was not conscious of the fact that she had testified 
that Dr. Cole had had immoral relations with her until a Mrs. 
Elizabeth T. O’Brien, who was in the courtroom, told witness what 
her testimony had been; that she was deaf and confused and very 
sick and excited and did not know that she had so testified and did 
not intend to testify that Dr. Cole had ever had improper relations 
with her ; that she is in deadly terror of Mrs. Cole and fears her at 
this moment so that she is afraid to be alone; that at one time she 
made an affidavit to the effect that Dr. Cole had had improper rela¬ 
tions with her and had performed an abortion on her; that this 
affidavit was made after Mrs. Cole had freightened witness by stat¬ 
ing that she intended to fix the witness if she did not make the 
affidavit, and witness knew that Mrs. Cole had a pistol in her hand¬ 
bag at the time and witness had previously seen a revolver in 
79 her small satchel and had heard her say that she intended 
to kill Dr. Cole if she lost her case; affiant further says that 
the statements made by her in two affidavits which were shown to her 
while on the witness stand and in her deposition taken while at the 
Casualty Hospital to the effect that Dr. Cole had never had any 
immoral relations with her and had never performed an abortion 
on her are absolutely true and that she has made this affidavit of 
her own free will and accord to repudiate and retract any statement 
that she made on the stand to the effect that Dr. Cole had been 
guilty of immoral relations with her as she did not intend to make 
any such statement. Further affiant saith not. 

(Signed) HELEN P. REILEY KIRBY. 

Subscribed and sworn to before me this 18th day of May A D 
1921. 

(Signed) WILLIAM C. ASHFORD, 

Notary Public, D. C. 

Thereupon counsel for the plaintiff rested. 

Thereupon counsel for defendant called Mrs. Mary Elgin who 
testified that she was the mother of Marie Elgin; that she did not 
remember whether she went to Dr. Cole’s house or not with Mrs. 
Cole and Elizabeth and George; that she couldn’t recall what hap¬ 
pened there; that she does not remember whether she saw Dr. Cole 
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house 8 of Dr Up ° n her dau « hter and visited the „ 

whsLi • ,u C ’, tbat she does not remember whether she ever 

not remember. bef ° re; ‘ ha ‘ sh ® W0S sick and nervous and could i| 

I 

Mre h role P w?fi U !t E *u G I N i^ “ witne f c ? lled <> n behalf of the defendant 
9’ tf A d *j at be was the father of Marie Elgin and that 

and h that e he r had eCte t H°V S ^ aUg J? ter remainin S at Dr - Cole’s house 
*? ad asked his daughter to come home but that after 

leaving Dr. Coles house he had no objection to his daughter re¬ 
maining there; that Mrs. Cole had caused him to go to Dr Cole’s 
house to see about his daughter. 8 

80 kJ filf 1fe r 1P *k n a Margaret R - Stewart, a witness called on 
tha „„ behal [.°f ‘ he defendant, over objection and exception upon 

That 8 ahf d R*!i a l her testlmony was irrelevant, testified as follows: 
That she had been practicing medicine for fiftv-one vears and 

graduated at the Women’s Medical College in Philadelphia • that 

she practiced at Stamford University for twelve years and seven 

years in Washington city and had been with the U. S. Public Health 

25T T ce the ri-Z lth Germany > that she practiced obstetrics 

and tba^h^ 868 ° f ehlldren al ? d b fld a great many obstetrical cases, 
and that her mam work in the Public Health Sen-ice was the ex- 

amin a ti° n of women in the cantonments, and five or six thousand 

abddr ?. n a "f f,‘ rls for the prevention of contagious diseases and the 
protection of the soldiers from venereal disease, and other diseases- 
w itness was asked if a young woman nineteen or twenty years of a^e 
W sexual intercourse and retain an unruptured hymen 1 

Mmin^tW^ 10 " "T ° b ! eCted t0 by eounsel for plaintiff upo"n the 
ground that it raised an issue not in the case, and the objection was 

overruled and an exception noted; witness answered that a voung 

girl who had recently had intercourse might have a ruptured 

hymen, might have ecchymosis later on in several months from it 

l tb V n L erC0UrS f Was not r «P eated i that it was possible for a normal 
mwi to have intercourse with a virgin without tearing the hvmen 
and to be pregnant without having a ruptured hymen and ‘to be 
eng^ed m prostitution and still have an unruptured hvmen, and 

who * f ° Und 811 un . ru P‘ ured hy men in young married women 

who had intercourse regularly; that an examination with a vaginal 

speculum or the fingers in a small vaginal cavity would cause pain - 
that she would not use a speculum in an examination of the vaginal 

c f“ a ' b “f t would U3 ? her fingers. On cross-examination the witness 
stated that some of her examinations made in the Public Health 
Service were to determine whether or not young women were vir- 
gins; that in the great majority of cases she was able to form 
oi an opinion whether or not a young woman was a virgin • that 
she thought the labia minora and labia majora and condi¬ 
tion of the breast had very little to do with examination; that after 
an examination of the vagina and various parts she would depend 
upon experience of long years to form an opinion as to whether or 
not a woman was a virgin; that at times she was enabled to express 
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the opinion that a woman was a virgin and at other times she was 
unable to tell; that she had many times made examinations to de¬ 
termine whether or not a woman was a virgin, and that as a result 
of these examinations she had rendered opinions a great many times; 
that she sometimes reported that she could not find any indication 
to justify her in saying that a girl was not a virgin; that she had 
many times examined specific young women for the sole purpose 
of determining whether or not they were virgins and had made 
reports which were on file in the Public Health Service. 

At the conclusion of the testimony of the foregoing witness, coun¬ 
sel for the plaintiff, Dr. Cole, filed the following motion which by 
agreement with counsel for defendant and the Court should apply 
to all other testimony along the same line as the testimony of the 
above witness for the defendant: 

Now comes the cross defendant (plaintiff) G. R. Lee Cole and 
moves the Court to strike out of the record the testimony of Dr. 
Margaret R. Stuart to the effect that it is not determinable by physi¬ 
cal examination that a female is a virgin, upon the grounds follow¬ 
ing: 

1. That the Court of Appeals of the District of Columbia has held 
in this case that it is determinable by physical examination whether 
or not a female is a virgin. 

2. That the Court of Appeals has held in this case that it is 
determinable by physical examination whether or not the co-respond¬ 
ent was at the time of the comission of the adultery alleged a virgin. 

3. That it has been held by the ecclesiastical courts and courts of 
equity from the earliest times that it is determinable from physical 
examination whether or not a woman is a virgin. 

4. That the purpose of testimony *offered was to have this Court 
rule that it is not determinable by physical examination that a 
woman is a virgin. 

5. That in hearing the testimony of the witness Dr. Stuart that 
it is not determinable by physical examination that a woman is a 
virgin was in effect overruling the decision of the Court of Appeals 
in this cause, as shown by the record, and the briefs of respective 
counsel filed in the Court of Appeals and the decision of said court 

all of which is made a part of this motion and read as a 
82 part hereof. 

6. That the testimony of said Dr. Stuart did not tend to 
refute the testimony of Dr. Rogers, Dr. Repetti and Dr. Bacon or 
either of them, who had each testified that after a careful physical 
examination of the co-respondent Marie Elgin after the alleged act 
of adultery they found her a virgin and gave their professional 
opinion that she was a virgin. 

7. Because the said Dr. Margaret A. Stuart never examined or 
claimed to have examined physically or otherwise the said co-re¬ 
spondent, Marie Elgin. 

8. Because said testimony of Dr. Margaret A. Stuart does not im¬ 
peach the testimony of Dr. Rogers, Dr. Repetti or Dr. Bacon as to 
the truth or falsity of any matter testified to by them. 
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i . ®® CRUSe sa ^ testimony was offered solely to raise a auestinn nt 
ofApptls thiS CaUSe ’ 83 determined b >’ ‘be Court 

CRANDAL MACKEY, 
Attorney for Plaintiff ( Cross-defendant .) 

H^itel H VafLV^ t and^Providence 

xi ospital, that he had occasion to examine many women and 
for ten or fifteen years had charge of many gynecological cases in 
IfK Asylu m Hospital and had made numberfof eSmina 
li f ? . th Poll ? e Department on questions of virginity and had 
testified in a number of legal cases on that question fthat a fringed 
hymen had a peculiar serrated appearance; that the presence of a 

inCX n than it f5nge V d id h nCe ^ * "TT has ha'sexual • 

* fKsr As ,l:“s 

By Counsel for Defendant: 

Q. Doctor I will ask you assuming a woman about twenty years 
f age be placed under examination on an operating table and an 
examination consisting of attempting to insert a speculum and tto 
mger in the orifice, it being found difficult to insert) evidences being 
presented, subjective symptoms on the part of the individual 
60 P aln and the circumstances being found of a fringed 

ymen, whether or not under those circumstances it would 

an mdivXair * PerS ° n C ° uId determine as to the virginity of 

Mr Mackey: Wait a minute, I object if your Honor please and T 
want it m the record because the question does not embody one-third 
of what the doctors testified to that enabled them, Dr Bacon Dr 
Rogers and Dr. Repetti, to testify that this young woman is a virgin 
and the record shows it does not embody one-thifd of what thev Sid 

to tto! heir oplnions °? and is not fair to Dr. Cole and is not fair 
this young woman who have a right to have embodied in the 

womaTwI a *4rX ^ d ° Ct<>rS they ^ this y° un 8 

plaintiff excepted* ^ the ° bjeCtion and counsel for 

The Witness: From that examination you could not tell 

nX an 38 ys asked if l t, uae ot the 8mallest ^cd speculum would 
make any difference and he said it would not and that it was nit 

thm! b h t0 determ . ine whether or not a person had sexual intercourse 
ough an examination of the breasts; that after intercourse there 
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is usually a change in the color of the vagina but that is not infal- 
lible; that the labia majora and the labia minora after repeated 
sexual intercourse become darker, somewhat brownish, color, but 
that it is not constant and that it is not of itself of great significance; 
that women who have been prostitutes have had unruptured hy¬ 
mens, and there are numbers of cases of women who have become 
pregnant and the hymen found unruptured after delivery, owing to 
the fact that the hymen is very often extremely elastic, it stretches 
and then releases like a piece of india rubber. 

Mr. Mackey: Your Honor, I move to strike out the remarks as 
speculative as there is no testimony in this case to show T Miss Elgin’s 
hymen was brittle or elastic. It is purely speculative, puerile and 
academic. 

Which motion the Court overruled and counsel for plain- 

84 tiff excepted. 

Witness further stated that when a woman is under ex¬ 
amination to determine whether she is a virgin what the muscles 
about the vagina are likely to contract through the action of the 
nerves of the muscles. On cross-examination the witness was asked 
the following: 

By Mr. Mackey: 

Q. Have you examined a young woman to determine whether or 
not she was a virgin ? A. I have, yes, sir. 

Q. And when you examined the young woman you had as much 
knowledge on the subject as you have new? A. Knowledge about 
that. 

Q. As to whether or not you could determine whether she was a 
virgin? A. I think I have. 

Q- Then if it was not determinable why did you examine them? 
A. I examined them for the purpose of ascertaining if I could tell 
whether they were showing such local symptoms as would indicate 
whether they had or had not had intercourse. 

Q. So it is determinable, it is ascertainable whether or not a 
woman is a virgin? A. In some cases it may be. 

Q. Now you do not know anything about this lady, you never 
examined her? A. I did not. 

Q. You admit then, doctor, that you yourself have examined 
young women to determine whether or not they were virginal or 
virgins? A. Yes, sir. 

Q. And gave an opinion in the matter? A. And gave an opinion. 
Q. So it is as a matter of science determinable is it not? A. 
Yes. 

85 Q. It is determinable,? A. It is determinable under these 
conditions where there is an unperforated hymen, where 

there is no opening in it at all, then it would show that it was im¬ 
possible to have intercourse, if the hymen was not elastic. Now, 
then, if there was an inelastic hymen with a very small opening, 
then you could again tell, but if this opening was small and the 
hymen was elastic you could not tell. If the hymen was moderately 
large and inelastic, then you could not tell. 
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enured Tnto’ e—mZlf ancfunZ,T' l * stim ™y. ^ you have 
the opinion thaf^woman afL Lin? P v^ Xa !? lnatl0nS and « iven 
that right? A. There hav’e been verf few^^ 3 a V,rgl “’ isn ’‘ 

as i£SS? - ^ 5«!fi S 

5 a saws s srSFr-Mters 

der those conditions onrcould vou Lv tw1nT“ ° nS ^ un ’ 
taken place. y y u 3 y th t lnt ercourse had not, 

Jos^ph D Lgere. knOW ^ J<>Seph DeCatUr Ro « ers? A - 1 kn ow a 

Q. He is a specialist on gynecology, is he not? A. Yes 
Q. A competent man? A. I think so, yes, I so regard him 

88 dctan^°A D Y«s E 2? t1 ' co “ d «' hi ” * OTvpetent phy- 

{.pill.?; feaJSstr ”“ d,r him — a - 1 

HlS Honor says you may answer what you did to determine 
A. A^f'ir'ny'ihp ^ h . ether °. r 11 ot a young woman was a virgin? 

pX r fin 0 "’ an /P t V^ at iigh7mad I e an inspection‘of her 

SBWJS!^5LSfS^!^^ 

2.S'" S r 0V 'J*PP in B » f «» m.jor .1 noting’the. f tPyry ifn.',' 
separation, I gently separated the labia majora so as to enclose the 
labia minora; I then inspect that and note its color and it, ZerJ 
appearance, and then separate that gently and inspect the hvmen 
The appearance of the hymen unler these condhfons showman 

91 o n n ng an°d r tbeTr^ 1 ” 163 T* 81 openin « s - 1 note their size, their po- 
i the ^ general appearance, and then I attempt bv sena- 

ra l m Z *^5™ Wlt ^ the two fingers, stretching them a little ^tn 
whether they are distendable or not. After that is done I attemn? 

how the" 1 in3tn,ment V a soft instrument, a bozhee usually toTee 
how the opening is, in that way by twisting it a little you can erf 

an idea of its thickness as well as its distendability, andlhen I base 
an opinion or judgment on that condition, assuming that I find the 
condition as I have indicated. Now if I find a larler onenine h 

iXbCpShibiflhe* " finger ’J hy I .kuow then g ,hat P that ^o U ?d e 

Cj „„I y r h T A °P inion being given that sexual intercourse 
ad not taken place, because that question of course must be answered 
in connection with the size of the organ that makes an en¬ 
trance. The use of the speculum and the fact, having in mind 
now your question that the opening was large enough to 
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suggest to the physician the use of a speculum, would show that there 
^was an opening there, or seem to show to my mind, at least, that 

there was an opening there large enough for at least a small penis 
10 enter. 

Q. Then assuming that the physicians who examined this woman 
did all the things that you testified were necessary to do and in ad¬ 
dition to that that they were unable to insert the smallest virgin 
v aginal speculum and that the insertion of a finger caused pain, 
would not that enable them to say, express an opinion, whether or 
not a young woman was a virgin? A. I do not want to be put in 
the position of criticizing other physicians. I would answer the 
question, with that explanation, that the examination such as I 
outlined should enable them, finding the conditions there which 
/would indicate a condition of virtue; that the attempt afterwards 
of using a speculum, such as I am acquainted with and have used, 
would indicate to my mind that there was an opening large enough, 
according to vision, to permit a speculum to be introduced, or they 
would not try to introduce it, and if it was of that size sexual inter¬ 
course could take place. Now then the attempt to conduct an ex¬ 
amination of that kind by the introduction of a finger or the in¬ 
troduction of a speculum, producing a reaction of pain and dis¬ 
comfort and all that goes with it, the contraction of the muscles, 
renders that part of the test absolutely useless, and in fact we usually 
believe that where an opening is such as will admit the index finger, 
which is commonly used for examination, would be large enough 
to permit, under some conditions, of sexual intercourse. 

Q. Doctor, you said you determined by examination that a woman 
was a virgin, didn’t you? You gave an opinion and that you testi¬ 
fied too? A. I did. 

88 \\ itness was asked if he knew of a medical-legal writer, J. 

Clifton FMgar, associate professor of obstetrics of the medical 
department of the University of New York City, medical examiner 
for the Society for the Prevention of Cruelty to Children, attending 
physician of the Lying-in Hospital of New York City, and answered 
that he knew of his work and that he was a standard writer. Coun¬ 
sel for plaintiff then read from a work entitled “Medical Jurispru¬ 
dence, Forensic Medicine and Toxicology, Volume 2, 1894” and 
asked the witness if the following was not a correct statement of the 
scientific opinion on the subject: 

“Is the presence of an intact hymen evidence of virginity? While 
we are by no means ready to assert its invariable existence, we do 
maintain that it is incomparably the most valuable physical sign. 
Toredo claims it is the only one, and further that when its orifice 
is undilatable, of small size, its edges are untorn, and when this con¬ 
dition is combined with a virgin state of the breast, and the 
patient is a mobile girl, the physician is amply justified in giving 
the opinion that the woman is a virgin.” 

Answer. I would say that is correct. 
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ih Ja / ^ i ? s A - Gannon, a witness called in rebuttal bv^ 

the defendant Mrs. Cole, testified that he was a physician and sur-' 

geon and graduated in 1906 from Georgetown University and isij 
connected with Georgetown University Hospital, Children’s Hos-] 
pital, Providence Hospital, and Washington Asylum Hospital and 
chief surgeon at the latter hospital; that he had examined a great' 
many women , that for the past two years he had followed surgery 

i he h ? d examined u P wal *ds of twenty thous^d N 
ca.es of individuals, a fair proportion of whom were women; that 

1S °u e ? hlch takes the appearance of the vaginae 
for a short distance; that he could not quote any particular instance \ 

of intercourse having occurred and the hymen not being ruptured v 
but from his reading and examination it was his opinion that it I 
was possible to have intercourse without rupturing the hymen • that 

rnnhirf^ W0l J ld de P end upon its size as to whether it was ' 

ruptured that it might be fringed and very much around the side 
and such a hymen would not be ruptured. 

Counsel for plaintiff Dr. Cole objected to the testimony on 
the ground that it was purely speculative and that there was 

tT/Jn en °t* ^ L IlSS a fringed h y m en very much around 1 

noted’ W11C1 ° bjectlon tlle Court overruled and an exception was 

f KAVrt ^ . 1 A ^ OUld you say it was possible ' 

from your experience, and from your reading and hospital work’ 1 

to determine whether or not a particular individual had had sexual 
intercourse from an examination consisting of having the individ- i 
uai lying on the operating table or couch and indulging in such 
tests or experience as putting the speculum in them or attempting \ 
to insert the finger in the opening and finding therein the fringed 
hymen and apparently considerable subjective symptoms of pain on i 
endeavoring to insert the speculum or finger and are met such con¬ 
ditions as to the examination; what would you say as to that being ' 
proof of virginity. 8 

^ Mackey : Don’t answer. That hypothetical question does not 
embody but a very small part of what the doctors have testified 
They testified they examined the labia majora, the labia minora, 
the folds of the vagina, the fourchette, the color of the different 
parts of the vagina, the general appearance of the vagina and 
breasts, the fact that they could not insert the smallest virgin 
vagmai speculum in the young woman and had to abandon that 
and that the finger made the examination painful, and that they 
determined from that examination that Marie Elgin was a virgin 

Ihe Court: Your objection is that the question should contain all 
these matters. 

Mr. Mackey: Yes, sir. 

The Court: Overruled. 

Mr. Mackey: T note an exception. 

Wlt m eSS . I u answ .® r 1 t0 y? ur question, from such examina¬ 
tion it would not be possible to determine whether a woman was a 
virgin * 
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Witness further testified that under circumstances of that kind 
r th ere would be likelihood of muscular nervous contraction 

dO that would make it difficult to insert the speculum or finger ; 

that the color of the vagina had nothing to do with the mat¬ 
ter except indicate inflammation as it would not indicate whether 
or not a person had had sexual intercourse, nor would the examina¬ 
tion of the breasts indicate whether or not there had been sexual 
intercourse except that the breasts change in pregnancy. On cross- 
examination, witness was asked if he ever examined Miss Elgin and 
. • • 1 _ never seen her; that he had made examine,* 

tions in at least three cases of rape; that he had made no special 
study of determining whether or not a woman was a virgin, but in 
his work at Washington Asylum Hospital, where rape was said to 
have occurred he had made examinations to determine whether or 
not it had; witness was asked if he had ever testified in court as to 
whether or not a woman was a virgin and answered that he did 
not think so. 


Thereupon Dr. Edward J. Gunning, a witness called in rebuttal 
by the defendant Mrs. Cole, testified that he graduated in Medicine 
at George Washington University and had been practicing ten 
years; that he had been connected with George Washington Uni¬ 
versity Hospital and Emergency Hospital and had had experience 
m gynecology, quite a lot of experience. 

Question. Doctor, 1 will ask you whether or not taking a girl 
about 20, subjecting her to an examination, such as putting her on 
an operating table, and attempting to insert into that portion of 
her body a speculum, and finding the attempt accompanied by pain 
and subjective symptoms of pain, and then attempting to insert the 
finger, and finding subjective symptoms of pain on attempting to 
insert the finger, and finding such a subject as I have designated 
has a fringed hymen, what would you say as to that being evidence 
of a woman not having had sexual intercourse? 

Mr. Mackey: Wait a minute. I object on the ground that that 
does not comprehend, as previously stated, one-third of what the 
doctors stated the other day in order to ascertain whether 
Miss Elgin was a virgin and that counsel cannot take a few 
facts as to which they testified and eliminate the greater por¬ 
tion of things which they said because they thought to do that. 

The Court: I think that is the same question and was presented 
before; the ruling will be the same, and an exception may be re¬ 
served. You may answer, doctor. 

The Witness: As I said before, I consider it extremely difficult on 
account of the pain and the contraction of the parts/ Some men 
recommend an anaesthetic in such cases. 

it was a fact in medical science that 
prostitutes had been found with hymens and that women had been 
found pregnant with an unruptured hymen. 

On cross-examination by counsel for Dr. Cole witness was asked: 

8—3850a 
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«,,Vn. 5° 1 Under l tand y° u >.say, Doctor, that there are no physical? 
signs of a woman being a virgin? A. Not very many. Py j 

* Have y° u yourself ever examined a woman to determine! 
whether or not she was a virgin? A. Possibly I have 

women to determf^ tan i, d r U to say > doctor > that y°« have examined s 
women to determine whether or not they were virgins? A Yes 

you? A a “ ept m ° ney for your‘services in that respect,' do, 
sir Q - And y° u g ave your opinion in that respect did you? A. Yes, 

\ 

CobX'^fetf^to^e toid^ex^fnL'tromTl f,° r ^ ' 

termiMbfe g toa f t U a h ° ritieS t0 Sh ° W il was asc ertainable anT’de®' 
terimnaDle that a woman was a virgin r ^ 

theUn^tv r T U r d i e as^ and Toxlcol °gy.. b .y John G. Glesher, of 

" d t tss^ ' 

92 wifi■ 
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the counsel for the plaintiff separately and severally, and were 
separately and severally noted in the minutes of the justice presiding 
oo 2* j , [ nal > and counsel then and there prayed the Court to 
V6 nnu this bill of exceptions, to have the same force and effect 
as if the said exceptions had been separately and severally set 
out in separate bills of exceptions, and at request of counsel for plain- 
»tiff the same is accordingly signed and sealed and made a part of 
the record in this cause now for then, this 16th day of June A. D., 

f WENDELL P. STAFFORD, 

f i ir . Justice. 

We consent. 

CRANDAL MACKEY, 

/ Atty. for Appellant, G. R. Lee Cole. 

R. H. Mc'NEILL, 

Atty. for Appellee, Minnie B. Cole. 

I [Endorsed:] Equity. 34799. Cole vs. Cole. Bill of Excep- 
. tione. Submitted Aug. 5, 1921. Statement of Evidence. 

Endorsed °n cover: District of Columbia Supreme Court. No. 
<3050. (x._R. Lee Cole, appellant, vs. Minnie B. Cole. Court of 

I Appeals, District of Columbia. Filed Jul. 24, 1922. Henrv W 
Hodges, clerk. J 
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No. 3850. 


G. R. LEE COLE, Appellant, 
vs. 

MINNIE B. COLE, Appellee. 


BRIEF FOR APPELLANT. 


In 1915 the appellant, Dr. G. R. Lee Cole, and his wife 

signed a separation agreement (Rec., 10), and thereafter 

they lived apart, she having the custody of their two children 

'lizabeth, then aged thirteen, and George, then aged twelve.’ 

Dr. Cole, on December 11, 1916, filed a suit against his wife 

charging her with adultery with three men named in his bill’ 
(Rec., 1). 
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The defendant, Minnie B. Cole, filed her answer and cross¬ 
bill December 19, 1916, in which she charged adultery bv 
Dr. Cole with Miss Marie Elgin at his home, 418 7th Street 
Southwest (Rec., 9). Dr. Cole was then 52 years old and i 

engaged in the practice of surgery. Miss Elgin was then 18 ] 

years old and was employed by Dr. Cole to keep his books, an¬ 
swer the phone, meet his patients, keep the run of his cases 
and operations, and help about the house. For this serv- 
ice she was paid $30 per month. She occupied a hall room ' 
on the third floor front. Dr. Cole occupied the front room 
on the second floor, as a bed-room and office and living room, ^ 
and back of it was the dining-room, and back of that the 
kitchen. An old family servant, Lee C. Greenfield, lived in ' 

the house day and night, and while Miss Elgin was attending \ 

school she paid out of her $30 per month, $12 per month to 
a maid for attending to Dr. Cole’s work during school hours 
(Rec., 33-35). Miss Elgin denied that she had ever had 
sexual relations with Dr. Cole or any other person. 

The trial of the case was before Justice Siddons in January, \ 
1918, and at the conclusion of the trial the court announced 
that it would sign a decree adjudging Mrs. Cole guilty of 
adultery with two of the co-respondents and dismiss her cross¬ 
bill, and would also adjudge Dr. Cole guilty of adultery with 
Marie Elgin and dismiss his bill (Rec., 16). Immediately 
after the announcement made by the court, counsel filed a 
motion to reopen the case and hear the testimony of three 
physicians and surgeons, who made affidavit that they had 
examined Miss Elgin and found her to be a virgin. 

The court refused to reopen the case, and four months 
later, June 13, 1918, entered a decree finding Mrs. Cole and 
Dr. Cole guilty of adultery (Rec., 16). From this decree 
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Mrs. Cole took no appeal and the cause is final as to her 
(Mandate, Rec., 19). Dr. Cole appealed, and the case was 
reversed, this court holding that Justice Siddons should have 
heard the testimony of the physicians who made affidavit 
that they had examined Miss Elgin and found her to be a 
virgin, this court saying in its opinion that the testimony in 
the case was about evenly balanced and of interested per¬ 
sons, and the testimony of the physicians, if found to be true, 
would have been conclusive of the case. (Cole va. Cole, 49 
D. C. Appeals, p. 237.) 

The case came on for new trial on May 10, 1921, before 
Justice Stafford, and as the decree adjudging Mrs. Cole guilty 
of adultery was final as to her, Dr. Cole would be entitled to 
an absolute divorce unless it was proved that he, too, had 
committed adultery. The evidence on the part of Mrs. Cole 
consisted, as in the former case, of the testimony of herself 
and her two children, Elizabeth and George, still living with 
her and under her control. It related to a visit made about 
7 o’clock in the morning of July 24, 1916, to the home of 
Dr. Cole by Mrs. Cole and her two children for the express 
purpose of getting evidence against Dr. Cole. This date, 
July 24, 1916, is important to remember, as it covers all that 
there is in Mrs. Cole’s case, and if what she and her two 
children testify to having occurred on that date did not oc¬ 
cur, her whole case against Dr. Cole falls down and he is en¬ 
titled to a decree of divorce. 

The learned justice adjudged Dr. Cole guilty of adultery 
with Marie Elgin upon that testimony, and from this action 
of the court and other errors assigned the case is now here 
for a second time (Rec., 20). 





Sixth Assignment of Error. 

• - •* « * » 

The court erred in entering the decree of June 16, 1921 
dismissing plaintiffs bill. 

This assignment is taken up first because it is believed to 
be decisive of the case regardless of other errors of the court. 
The following is a review of the evidence: Mrs. Cole testi¬ 
fied (Rec., 23) that on Monday, July 24, 1916, she went with 
her daughter, aged 16 and her son, aged 13, to the home of 
Dr. Cole, as she testified, “to get evidence against him.” 
She had her son, about 7 a. m., raise the window screen and 
climb m his father’s house, and she said, he opened the door 
for her and her daughter, and that they went upstairs to Dr. 
Cole’s room in this order: first, Elizabeth Cole; second, 
George Cole, and in the rear Mrs. Cole. Mrs. Cole said that 
when she entered Dr. Cole’s room, following her children, 
that Dr. Cole jumped out of bed in his pajamas, and that 
Marie Elgin was in bed with a sheet over her and asleep, or 
pretending to be asleep. She says that she said nothing to 
Miss Elgin or to Dr. Cole, but that afterwards she went down¬ 
stairs and called up from the foot of the steps: “Now I will 
get my divorce. I have my evidence. Thank God, I will get 
my children and my freedom now” (Rec., 24). It is un¬ 
believable that Mrs. Cole, whose character for assault and 
violence is shown by the record, should witness her husband 
and Miss Elgin in bed together and say nothing to either. 
It is significant that she never filed a suit for divorce against 
her husband, although she says she went to the house of Dr. 
Cole to get evidence against him, and cried out from the 
bottom of the steps that she had gotten her evidence. The 
record shows that after July 24, 1916, she and the children 
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visited her husband’s house and invited Miss Elgin to visit 
her, and conversed with Miss Elgin (Rec., 34), and also 
talked with her over the phone (Rec., 43) and had coffee 
with her husband in his bed-room with the children (Rec., 
48). Mrs. Cole, as well as her children, had every opportu¬ 
nity to deny this testimony, but never did deny it, either at 
the first or the last trial. Dr. Cole, having gotten evidence 
of his wife’s adultery, sued her for divorce on December 11, 
1916, and it was not till she filed her answer to his suit that 
she mentioned for the first time that he had committed 
adultery with Miss Elgin. It is significant also that in her 
cross-bill she does not mention the date July 24, 1916 (Rec., 
9), nor is any mention made in the supporting affidavits of 
George and Elizabeth Cole of seeing Miss Elgin in their 
father’s room (Rec., 13-14). 

Mrs. Cole was followed on the stand by her daughter, 
Elizabeth, who was the first to enter her father’s room on 
July 24, 1916. She testified that as she entered the room 
her father jumped out of bed and Miss Elgin rose up and 
looked around and jumped back in bed when she saw Mrs. 
Cole. This varies somewhat from the testimony of Mrs. 
Cole and is wholly at variance with the testimony given 
by the witness at the former trial, when she testified that 
her father stepped out of the roown us she went in, and 
never said a word about his being in bed or jumping out of 
bed (Rec., 25). The testimony given by her at the former 
trial must be accepted as the most that she saw and as all 
she knew when her memory was fresh. As she was first 
to enter the room, she would have seen her father jump 
out of bed first, but she testified that he stepped out of the 
room as she went in, and, that being so, the testimony of 
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Mrs. Cole, who was in the rear, that Dr. Cole jumped out of 
bed cannot be believed. She further testified that Miss 
Elgin had her shoes on (Rec., 25). 

Elizabeth Cole was followed on the stand by her brother, 
George Cole, who was behind her when she entered the 
room. He testified: “My father was standing in the room; 
he was standing in the room when I first came to the door, 
and he came towards me and pushed me back, and mother 
was right back of me.” Witness further said that he entered 
the room ahead of his mother and saw his father standing 
between the bed and the mantelpiece, four feet from the 
bed. His testimony flatly contradicts that of his mother, 
who was behind him. At the former trial witness’ testi¬ 
mony was contrary to his testimony last given. He testified 
then in part as follows: 

“Q. What did you see in bed, if anything? 

“A. I did not see anyone in the bed, but that is 
all I saw, just papa standing near the bed, but the 
covers were thrown back. We took particular notice 
of that. 

“Q. Well, was there anybody else in the room when 
you looked in? 

“A. No one but papa” (Rec., 26). 

George Cole further testified that after July 24, 1916, 
when Mrs. Cole said she saw her husband in bed with 
Miss Elgin, that he and his sister continued to visit the 
house of Dr. Cole, and when asked if he and his sister and 
mother did not visit and take lunch with Miss Elgin after 
July 24, 1916, and if his mother did not invite Miss Elgin 
to visit her after July 24, 1916, the witness answered that 
he did not remember (Rec., 27). 
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Miss Elgin testified (Rec., 34) that after July 24, 1916, 
Mrs. Cole called to see her and invited her to make a visit 
to her house, at Takoma Park, Maryland, telling Miss Elgin 
that the children would meet her at the station on a Sun¬ 
day, and that on another occasion after July 24, 1916, Mrs. 
Cole called at the house of Dr. Cole and talked to her while 
she, Miss Elgin, was in bed. Dr. Cole testified also that 
after July 24, 1916, namely, in August, 1916, Mrs. Cole 
and the two children visited his house, and Mrs. Cole and 
Elizabeth came in his room and had coffee with him (Rec., 
48). All this was after July 24, 1916, when Mrs. Cole 
claimed to have seen him in bed with Miss Elgin. Yet Mrs. 
Cole has never denied it nor did her daughter, Elizabeth, 
nor her son, George, ever deny it. Taking this together 
with the fact that she never filed any suit against Dr. Cole 
after the alleged discovery of July 24, 1916, although she 
said she went with her children that morning to the house 
of Dr. Cole to get evidence (Rec., 24), the conclusion must 
be that Mrs. Cole’s testimony as to seeing Dr. Cole in bed 
with Miss Elgin on that day is a fabrication. 

The testimony of Mrs. Cole and her children as to 
July 24, 1916, is all the evidence there is in the case tend¬ 
ing to show that Dr. Cole committed adultery with Miss 
Elgin. All else in the case against Dr. Cole was chaff. The 
testimony of Helen Reiley Kirby, a witness against Dr. Cole, 
is refuted by her own deposition taken at the former trial 
(Rec., 30) and by her affidavit (Rec., 49). Helen Reiley, 
now Kirby (Rec., 30), also stated, while on the witness’ 
stand for Mrs. Cole, that Mrs. Cole had asked her to swear 
to things that never happened in order to frame up Dr. Cole, 
and that Mrs. Cole said her daughter, Elizabeth, would 
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swear to the same things that were false in order to enable 
Mrs. Cole to keep the children, and that Mrs. Cole asked her 
to make an affidavit containing the false statement that she 
Helen Reiley, was in Dr. Cole’s bed-room, so that she, Mrs’ 
Cole, could take it secretly to the judge (Rec., 30). 

Mre. Cole had been adjudged guilty of adultery, was 
biased by prejudice, passion, and self-interest, and her chil¬ 
dren were in her custody and under her domination. Her 
testimony, as shown by the contradiction of her by the tes¬ 
timony of her children, and her subsequent conduct show¬ 
ing friendliness toward Miss Elgin, made the case against 

Dr. Cole weak and questionable, even if Dr. Cole had not 
attempted to refute it. 

To refute the testimony of Mrs. Cole and her children, 
Dr. Cole testified that he never had improper relations with 
Miss Elgin (Rec., 45); that she worked for him for $30 
per month, looking after his office, answering his phone, 
and keeping his books, and that she read and studied and 
went to school to the Sisters of the Sacred Heart and the 
Dominican Sisters, and that she paid $12 per month out 
of the $30 she received to a a colored woman, who took 
her place when she was at school; that she called him 
“Daddy” because the children called him “Daddy” and was 
faithful and attended to her duties; that he never was in 
bed with Miss Elgin on July 24, 1916, or any other time; 
that on July 23, 1916, after office hours, he went with a 
Mr. Hollow to watch Mrs. Cole, who was at the Bellevue 
Hotel, and did not get home till 3 in the morning, when 
he found a call from a Mrs. Swan and went to her house 
and remained till 5 or 5:30 a. m, and when he returned 
home he heard the bells strike 6 at St. Paul’s Church, and 


9 


he was then called to the house of a Mr. Galihorn and did 
not get home till 7:15 or 7:30 of July 24, 1916; that he 
■> kad just told his colored man, Greenfield, to prepare his 
bath, and had removed his coat, collar, and necktie, when 
he saw his daughter, Elizabeth, on the stairs and told her 
he was getting ready to operate at the hospital and told her 
to walk in his room and he would join her in a few minutes; 
that he walked to his room to open the screen door for his 
daughter, and as he stepped inside he saw Miss Elgin lying 
across his bed, dressed in a dark-flowered underskirt, and 
his daughter, Elizabeth, remarked, “This is nice”; that he 
then went downstairs to talk with his son, George, who had 
not come up the steps, and that five or ten minutes later 
George came up the steps with him and did not see Miss 
Elgin (Rec., 45); that Mrs. Cole did not come up the steps, 
but stepped two or three feet in the front door, after her 
daughter, Elizabeth, had talked to her outside the house, 
and cried out: “Thank God, I will get my freedom and 
my children now” (Rec., 47). 

Lee C. Greenfield, the old colored servant, testified that 
on the night of July 23-24, 1916, Dr. Cole was out nearly 
all night, and that lots of calls awaited him when he got 
home—a call from Mrs. Swan and another from Mr. Gali¬ 
horn—and that the first he saw of Dr. Cole on July 24, 
1916, was when he came in about 7 that morning and 
told witness to fix his bath, and just then witness saw Eliza¬ 
beth and George Cole coming upstairs to the Doctor's room 
and Dr. Cole met them, and soon Elizabeth went down¬ 
stairs and outdoors and George went down-stairs and later 
came up with his father, and that Mrs. Cole was not seen 
by him in the house that morning (Rec., 42), corroborating 


2 / 
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Dr. Cole's statement that she came in the house after Eliza¬ 
beth went outside and merely stepped inside the door to 
holloa up the steps. Greenfield further testified that, Dr. 
Cole having been out all night and the phone having been 
answered by him all night, early in the morning he went 
to the room of Miss Elgin and called her down to answer 
the phone, and that she came down to the second floor, 
where the room of Dr. Cole was, with a dark skirt on and 
a shirt waist on her arm and her shoes in her hand, and 
that after that he did not see her (Rec., 43). 

To further show that he was not home the entire night 
and could not have been in bed with Miss Elgin, as testified 
by Mrs. Cole, attention is invited to the testimony of Charles 
W. Rollow (Rec., 39), who testified that on the night of 
July 23-24, 1916, he as a private detective was watching, 
in company with Dr. Cole, the Bellevue Hotel, where Mrs! 
Cole was from 10 p. m. to 2 a. m., and that Dr. Cole got 

home about 3 a. m. (Rec., 41). He fixed the date July 
24, 1916. 

Catharine Emily Swan testified that Dr. Cole reached her 
house about 3:30 a. m., July 24, 1916, and that he did 
not leave till 5:30 a. m. She fixed the date by her mother's 
illness and by an occurrence at Dr. Cole's house on July 
24,1916 (Rec., 36). 

John T. Galihorn testified that between 6 and 7 a. m. on 
the morning of July 24, 1916, Dr. Cole was at the home of 
witness, attending witness' wife, and he fixed the date by 
having brought his wife from Colonial Beach on Sunday 
night, July 23, 1916, and remembered being told by Dr. 
Cole on July 24, 1916, that he had an operation to perform 
at Sibley Hospital at 8 a. m. (Rec., 40). 
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Willard A. Sutton testified that he went to the house of 
Dr. Cole between 7:15 and 7:30 of July 24, 1916, and was 
at 8 a. m. operated upon by Dr. Cole at Sibley Hospital 
(Rec., 36). 

Mary G. Wolford, custodian of the records at Sibley Hos¬ 
pital, identified the record showing that at 8:15 a. m. July 
24, 1916, W. A. Sutton was operated upon by Dr. Cole 
(Rec., 43). 

Thus it will be seen that the testimony of Dr. Cole and of 
the servant Greenfield that Dr. Cole was out all night on 
July 23 to 24, 1916, is corroborated by a chain of testimony 
of disinterested persons showing that he did not go to bed 
from 10 p. m. on July 23 till after 8:15 a. m. on July 24, 
when he operated on Mr. Sutton at Sibley Hospital. 

To further show the falseness of Mrs. Cole's statement that 
she found Dr. Cole in bed with Miss Elgin at 7 a. m. on 
July 24, 1916, a witness, B. F. Alsop, dairyman, testified that 
about 7 a. m. on July 24, 1916, he saw Mrs. Cole and her 
two children going south on 7th Street in the direction of 
Dr. Cole's house, and that George and Elizabeth Cole ran 
across the lawn and got in the window of Dr. Cole’s house, 
but that he did not see Mrs. Cole go to the house (Rec., 40). 

Willard A. Sutton (Rec., 36) also testified that when he 
was at the house of Dr. Cole, between 7:15 and 7:30 of July 
24, 1916, that being the morning he was to be operated on at 
Sibley Hospital, he saw George and Elizabeth Cole come in 
the house and saw them leave the house, but at no time did 
he see Mrs. Cole in the house. The record of Sibley Hos¬ 
pital was produced and showed the date July 24, 1916 
(Rec., 37). 








The above corroborates the testimony of Dr. Cole and 
Greenfield that Mrs. Cole did not come in the house. 

To show that George Cole had testified differently at the 
former trial, a witness, Edward M. Colbert, testified that at 
the former trial he had been in the employ of Mrs. Cole to 
get evidence against Dr. Cole, and that he heard George Cole 
testify that when he went in his father’s room on the morn¬ 
ing of July 24, 1916, with his mother and sister that Dr. 
Cole was stepping out of the door and that there was no one 
in the room other than his father (Rec., 41). 

George I. Adenschein testified also to having heard George 
Cole testify at the former trial that he did not see any one 
in his father’s room on July 24, 1916, and that when he 

went in his father’s room his father was coming out 
(Rec., 41). 6 

The foregoing lay testimony certainly appeared to be 
sufficient to refute the contradictory, biased, and interested 
testimony of Mrs. Cole and her two children, but to further 
show the falsity of their testimony there was put upon the 
stand three physicians of long experience and high stand¬ 
ing, one, Dr. Bacon, being a general practitioner; Dr. Repetti, 
a surgeon and general practitioner, and Dr. Rogers, a surgeon 
and gynecologist, all three of whom examined Mica Elgin 
at her request to determine whether or not she was a virgin. 

Dr. Repetti testified (Rec., 37) that he had made examina¬ 
tion of the genital organs of females of all ages in five 
hundred cases, and that in February, 1918, he made a 
thorough and scientific examination of the genital organs 
and breasts of Miss Elgin to determine if she was a virgin. 
His testimony shows how thorough and complete his ex¬ 
amination was, and he found a virgin condition of her 
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breasts and of her vagina; that he could not insert in her the 
smallest virgin vaginal speculum; that he could not insert his 
finger without great pain to her; that the walls of the vagina 
were firm and tense and of normal color and that her hymen 
was intact, unruptured, and of a vaginal state, and that she 
was a virgin, and that a normal man could not have had 
connection with her previous to the examination of February, 
1918, and that a man with a small penis could not have had 
sexual intercourse with her without the fact being dis¬ 
closed by physical examination. 

Dr. Rogers testified (Rec., 38) that he had examined the 
genital organs of thousands of women and was on the staff 
of Columbia Hospital, George Washington University Hos¬ 
pital, Washington Asylum Hospital, and the Casualty 
Hospital, and made a specialty of diseases of women and 
obstetrics; that in February, 1918, he made a thorough 
examination of the genital organs and breasts of Miss Elgin 
to determine whether she was a virgin, and that he found 
her genital organs of a pink, ruddy color found in virgins; 
that he could not enter his finger in her without pain and 
could not insert a small virgin vaginal speculum in her, 
and that he found an unruptured hymen, and putting all 
the results of the examination together he was of the opinion 
that she was a virgin. 

Dr. Bacon testified (Rec., 39) that he had been in the 
active practice of medicine for 38 years and had examined 
the genital organs of many women, young, middle-aged, 
and old, that, on December 12, 1917, he had examined the 
generative organs of Miss Elgin as well as her breasts, finding 
her breasts round and full, a very small vagina, an ab¬ 
normally small entrance, a normal hymen intact, and no 



sign of irritation and no hair and no sign that she had ever 

had sexual intercourse. He formed the opinion that she was 
a virgin. 

There was no aspersion cast upon the character and pro¬ 
fessional standing of Dr. Repetti, Dr. Rogers, and Dr. Bacon. 
Their character and ability were never questioned. All three 
were strangers to Miss Elgin and had no interest, sympathy, 
or bias one way or another. All three were men of mature 
age, long experience, and unusual professional knowledge. 
Miss Elgin went to them of her own free will to vindicate 
her good name. If she had been immoral, she would not 
have gone to one, and if she had wanted to deceive she would 
not have gone to three. When it is considered that her 
character was at stake and that her whole future life was 
concerned, that her standing in society and her ability to 
make a living and her right to associate with respectable 
people was in the balance, it is hard to conceive upon what 
reasoning the court ignored the testimony of these phy¬ 
sicians, which, if no other testimony had been offered by 
Dr. Cole, was more than sufficient to refute the contradic¬ 
tory and discredited testimony of Mrs. Cole and her two 
children. 

Courts of equity always had power to have physicians 
examine a party to an equity suit, and from the commence¬ 
ment of this case the court had power to have Miss Elgin 
examined by surgeons of its own selection. The power is 
derived from the civil and canon law. It was so decided by 
the Supreme Court of the United States in Union Pacific 
R. R. V8. Botsford, 141 U. S., 250. 

In the first trial of this case the court, it was thought, 
should have exercised the power to have Miss Elgin examined 



at the time when counsel filed affidavits that she was a 
virgin. It was a power frequently exercised by the ecclesias¬ 
tical courts, and when the jurisdiction of those courts was 
transferred by statute to courts of equity the power was 
exercised to determine in divorce and nullity cases questions 
of virginity and of impotency. In the case of the Earl of 
Essex, reported in Hargreave's State Trials, vol. I, page 315, 
the wife was examined by physicians at the order of the 
ecclesiastical court and found to be a virgin, and the finding 
was held conclusive and the marriage annulled on the 
ground of impotency. 

In the case of John Bury, also reported in Hargreave’s 
State Trials, vol. X, page 24, the plaintiff was ordered by the 
court to be examined and found to be a virgin, and the find¬ 
ing was held conclusive in the case. 

In the United States the power of the courts of equity to 
compel an examination of a party to a divorce case was exer¬ 
cised in the cases of Devenbaugh vs. Devenbaugh, 5th Paige 
(N. Y.), 554, and Newell vs. Newell, 9th Paige (N. Y.), 25, 
and in Le Barron vs. Le Barron, 35 Vermont, 365. In the 
last case the court said: 

“The uniform and settled practice in the ecclesias¬ 
tical courts in England in this class of cases is to re¬ 
quire a medical examination and to compel the party 
to submit to it.” 

In the case of Briggs vs. Morgan, 1 English Ecclesiastical 
Reports, 408, Lord Stowell states the reason and foundation 
of the rule: 

“It has been said that the means resorted to for 
proof on these occasions are offensive to natural 
modesty; but nature has provided no other means, 
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and we must be under necessity of saying that all re- 
lief shall be denied, or of applying the means within 

our power. The court must not sacrifice justice to 
notions of delicacy of its own.” 

The court having failed or refused to exercise the power 
to have Miss Elgin examined by surgeons of its own selection, 
Miss Elgin was courageous enough to go to three unbiased 
men, unacquainted with her, and submit to examination 
and to submit their affidavits to the court with a request to 
hear their testimony, as no decree had been entered. Al¬ 
though it would have taken but a few minutes to hear their 
testimony, the request was denied, although the court after¬ 
wards waited four months before entering the decree. For 
this refusal the court was reversed, this appellate court hold¬ 
ing that the testimony of the physicians should have been 
heard and if found to be true would be conclusive of the case. 
Cole vs. Cole, 49 D. C. Appeals, 237. 

The decision of this Court of Appeals can have no other 
meaning than that it has decided that it is determinable by 
physical examination whether or not a young woman is a vir¬ 
gin, thus following the authority of the ecclesiastical courts 
and courts of equity in the United States. It has never been 
decided by any court in England or the United States that it 

could not be determined by physical examination whether a 
woman was a virgin. 

Tidy’s Legal Medicine, vol. 2, page 105, says : 

“When a forensic physician finds the hymen still 
preserved, even its edges not being torn, and finds 
along with it a virgin condition of the breasts and 
external genitals, he is justified in giving a positive 
opinion as to the existence of virginity.” 
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Alexander McLane Hamilton, in his work, “A System of 

Legal Medicine,” says : 

“The presence of an uninjured and intact hymen 
is in itself strong presumptive proof that the normal 

*** *°* lP * ete aCt coitus has never taken place.” 

As a rule, the hymen is tom more or less in the 
first act of coitus.” 

Dr. Clifton Edgar, professor of obstetrics in the University 
of New York and surgeon of the Lying-in Hospital, city of 

New York, says in his work, “Forensic Medicine and Toxi¬ 
cology,” vol. 2 : 

Is the presence of an intact hymen evidence of 
virginity ? While we are by no means ready to assert 
its invariable existence, we do maintain that it is in¬ 
comparably the most valuable physical sign. Toredo 
clmrns it is the only one, and, further, that when its 
orifice is undilatable, of small size, its edges untom, 
and when this condition is combined with a virgin 
state of the breasts and the patient is a mobile girl, 
the physician is amply justified in giving the opinion 
that the woman is a virgin.” 

The opinions expressed by the foregoing eminent writers 
on medical jurisprudence are concurred in by the following 
other eminent authorities on medical jurisprudence: 

“Medical Jurisprudence and Toxicology,” by John G. 

Glesher, examiner of medical jurisprudence and hygiene in 

the Royal College of Physicians and Surgeons, of Edin¬ 

burgh. 


3 / 
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“Legal Medicine and Toxicology,” by R. L. Emerson 
member of Massachusetts Medico Legal Society. 

“Medical Jurisprudence, Forensic Medicine, and Toxi¬ 
cology,” by R. A. Whithaus, professor, University of New 
York, and Tracy C. Baker, professor of medical jurispru- 
dence, University of Buffalo. 

“Forensic Medicine and Toxicology,” by Dickson Brant 
and William A. Brant, lecturers on forensic medicine and 
toxicology at Charing Cross Hospital. 

“Medical Jurisprudence and Toxicology,” by Henry C. 

Chapman, professor of medical jurisprudence in Jefferson 
Medical College, Philadelphia. 

While there is medical authority that the existence of a 
hymen is not in itself conclusive evidence of virginity (the 
hymen in some extraordinary cases having been found in¬ 
tact in prostitutes, and in an extraordinary case where a 
woman gave birth to a child without rupturing the hymen 
because of its toughness and elasticity in that particular 
case), yet there is no medical authority which does not hold 
that an unruptured hymen is an important element to be 
considered, and there is no medical authority which holds 
that it cannot be ascertained by examination whether or not 
a woman is a virgin, and, as stated, there is no legal au- 
thority which so holds. 

To discredit the testimony of the three physicians who 
examined Miss Elgin, counsel for Mrs. Cole put on the wit¬ 
ness stand Dr. Margaret Stewart, Dr. Hickling, Dr. Gannon, 
and Dr. Gunning. Not one of them had ever examined 
Miss Elgin or seen Miss Elgin nor had any one of them ever 
asked to examine her. They did not question the character, 
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skill, learning, or professional standing of the three physi¬ 
cians who had examined Miss Elgin. In fact, it was ad¬ 
mitted that they were competent men (Rec., 54). Yet the 
purpose of the testimony of Mrs. Doctor Stewart and of 
Drs. Hickling, Gannon, and Gunning was to discredit Dr. 
Repetti, Dr. Rogers, and Dr. Bacon who had actually ex¬ 
amined Miss Elgin and who carried to their work all that 
science knows in that ancient field of inquiry, older than 
works of medicine and as old as the law itself. Mrs. Doctor 
Stewart and Drs. Hickling, Gannon, and Gunning never 
having examined Miss Elgin, their testimony was neces¬ 
sarily academic and speculative. They belonged in the do¬ 
main of professional witnesses, with which courts and the 
public have become so familiar. They were each handing 
the court a phantom for a fact, but they appear to have con¬ 
vinced the learned judge who heard the case. If it is not 
determinable by physical examination whether or not a 
woman is a virgin, common honesty dictates that people who 
desire to pay for having women examined, and women who 
Submit to examination, should be told so. To accept a fee 
for examining a woman to determine if she is a virgin, 
knowing that the matter is beyond determination, is a fraud, 
just as much a fraud as examining the palm of a woman to 
determine who was the father of her first child. The first 
of the witnesses put on the stand to testify that it could not 
be determined whether or not a woman is a virgin, was Mrs. 
Doctor Stewart. She testified in chief to circumstances tend¬ 
ing to show to the satisfaction of the court that it could not 
be determined whether or not a woman is a virgin. Then, 
on cross-examination, she tore down the edifice of her own 
construction in the following, taken from the record at page 
50: 



On cross-examination the witness stated that some 
of her examinations made in the Public Health Serv¬ 
ice were to determine whether or not young women 
were virgins; that in the great majority of cases she 
was able to form an opinion whether or not a voune 
woman was a virgin; that she thought the' labia 
minora and labia majora and condition of the breast 
had very little to do with the examination, and that 
a ter examination of the vagina and various parts she 
would depend upon experience of long years to form 
an opinion as to whether or not a woman was a vir¬ 
gin; that at times she was enabled to express the 
opinion that a woman was a virgin and at other times 
she was unable to tell; that she had many times made 
examinations to determine whether or not a woman 
was a virgin and that as a result of these examina- 
ions she had rendered opinions a great many times; 
that she sometimes reported that she could not find 
any indication to justify her in saying that a girl was 
no a virgin; that she had many times examined 
specific young women for the sole purpose of deter¬ 
mining whether or not they were virgins and had 

made reports which were on file in the Public Health 
Service” (Rec., 51). 

If any inference stronger than others can be drawn from 

Mrs. Doctor Stewart’s testimony it is that Miss Elgin made a 
mistake in not employing her. 

Dr. Hickling followed Mrs. Stewart on the stand (Rec., 
i). After answering a hypothetical question over objec¬ 
tion, which embodied assumptions not based upon any evi¬ 
dence m the case, and after discoursing upon matters purely 

specu ative and academic, he was on cross-examination asked 
the following (Rec., 53): 
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Q. Have you examined a young woman to deter¬ 
mine whether or not she was a virgin? 

A. I have; yes, sir. 

Q. And when you examined the young woman 
you had as much knowledge on the subject as you 
have now? 

A. Knowledge about that. 

Q. Then, if it was not determinable, why did you 
examine them? 

A. I examined them for the purpose of ascertain- 
ing if I could tell whether they were showing such 
local symptoms as would indicate whether they had 
<or not had intercourse. 

Q. So it is determinable, it is ascertainable, 
whether or not a woman is a virgin ? 

A. In some cases it may be. 

Q. Now, you do not know anything about the 
lady—you never examined her? 

A. I did not. 

Q. You admit, then, Doctor, that you, yourself, 
have examined young women to determine whether 
or not they were virginal or virgins? 

A. Yes, sir. 

Q. And gave an opinion in the matter? 

A. And gave an opinion. 

Q. So it is, as a matter of science, determinable, is 
it not? 

A. Yes (Rec., 53). 

Dr. Hickling was further asked (Rec., 55) : 

Q. Doctor you said you determined by examina¬ 
tion that a woman was a virgin, didn’t you? You 
gave an opinion, and that you testified to? 

A. I did. 
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Failure to use the Hickling method appears to be the only 
au 11 at Dr. Hickling found with the examination of Miss 
Elgin by Dr. Repetti, Dr. Rogers, and Dr. Bacon. 

Dr Gannon followed Dr. Hickling, and after answering a 
hypothetical question, over objection and exception, because 
it did not embody the testimony of the doctors who ex¬ 
amined Miss Elgin, the witness stated on cross-examination 
that he had never seen Miss Elgin, and that he had made 
examinations in three cases of rape to determine if rape had 
occurred, and that he had made no special study to deter¬ 
mine whether or not a woman was a virgin (Rec., 57) 

Dr. Gunning followed Dr. Gannon, and over’ objection 
and exception answered a hypothetical question that did not 

embody the evidence in the case. He was asked on cross- 
examination the following: 

Q. Have you, yourself, ever examined a woman to 
determine whether or not she was a virgin? 

A. Possibly I have. 

Q. Now, I understand you to say, Doctor, that you 
ave examined women to determine whether or not 
they were virgins? 

A. Yes. 

Q. And you accept money for your services in that 
respect, do you? 

A. Yes, sir. 

Q. And you gave your opinion in that respect, did 
you? 

A. Yes, sir. 

It will be seen from the testimony of the three physicians 
who examined Miss Elgin, and from the testimony of the 
four hostile medical witnesses who tried to discredit that 
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examination, that it was ascertainable by examination that 
Miss Elgin was a virgin. Can there be any doubt that the 
four doctors who did not examine her would have come to 
the same conclusion as Dr. Bacon, Dr. Repetti, and Dr. Rog¬ 
ers if they had made the examination? The alleged adultery 
to which Mrs. Cole and her two children testified occurred 
on July 24, 1916, and Dr. Bacon examined Miss Elgin on 
December 12, 1917, and Dr. Repetti and Dr. ; Rogers on 
February 2, 1918, all three being strangers to Miss Elgin, 
and one, Dr. Bacon, had no acquaintance with Dr. Cole. 
The opinion of this court reversing Justice Siddons for not 
hearing the testimony of Dr. Bacon, Dr. Repetti, and Dr. 
Rogers, says that if their testimony when heard is found to 
be true, it would be conclusive of the case. It is plain that 
their testimony is true and their honor and professional 
standing unquestioned and their testimony unimpeached, 
and that the decree dismissing the bill of Dr. Cole should 
be set aside, and that the court below be directed to grant 
him a decree of divorce a vinculo because of the adultery of 
his wife, who was adjudged guilty of adultery by the decree 

of June 16, 1918, in this cause, from which adjudication she 
took no appeal. 

The foregoing pages deal with the sixth assignment of 
error, which was taken up first, as the discussion of that 
assignment would necessarily cover the whole case. The 
other assignments follow in their order. 


If 
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First Assignment of Error. 

The trial court erred in admitting letters of Helen P. 
Reiley which bear no date, and because said Helen P. Reiley 

was not a party to the proceedings and because the letters are 
irrelevant. 

Over objection and exception, counsel for Mrs. Cole put 
in evidence two letters purporting to have been written by a 
Miss Helen Reiley to Dr. Cole. The letters bear no date, and 
there was no testimony as to when they were written and no 
evidence that Dr. Cole ever received them or had ever seen 
them (Rec., 28). They might have been written twenty- 
five years ago, for they bore no date and there was no testi¬ 
mony as to when they were written. They might never 
have been mailed or sent, and there was no testimony that 
they were ever mailed or sent. There was no testimony 
that they were ever in possession of Dr. Cole, and no evidence 
that they ever left the possession of Miss Reiley. It is not 
necessary to cite any authorities to show that the letters were 
not admissible. If letters under such circumstances are ad¬ 
missible in evidence, then no person in public or private life 
would be safe. It would only be necessary to have a person 
write a damaging letter to another in order to destroy an¬ 
other’s reputation. Proof of mailing or sending the letter 
to the person addressed, and proof of the receipt of the letter 
by the addressee, or that the letter was found in possession 
of the addressee would be dispensed with. Even if all these 
things were proved, the letter would not be admissible with 
out proof that the person written to had replied to the letters 
in such a way as to inculpate such person. 



25 



Further, there is nothing in the letters to show an adult¬ 
erous disposition on the part of Dr. Cole, even if he received 
them. How is his disposition to be shown by what a woman 
wrote him. If so, a woman could write an amorous letter to 
a saint and it could be used, under the ruling of the court. 

in this case, to show that the saint had an adulterous dis¬ 
position. 

•/ Further > Miss Reiley is not a party to the suit. Her name, 
is not even mentioned in the cross-bill. 

Further, Miss Reiley testified (Rec., 29) that Dr. Cole, 
told her not to write him. 


Further, Miss Reiley testified that she never received but. 
two letters from Dr. Cole, and they referred to money mat¬ 
ters—to business matters. 


Further, Miss Reiley testified that she.had been an invalid 
since 1913 (Rec., 29), and was an epileptic (Rec., 49) and 
a nervous wreck, subject to convulsions (Rec., 32), and that 

she was in deadly fear of Mrs. Cole and in constant fear of 
her life (Rec., 32). 


Although the witness was made to say that on one oc¬ 
casion Dr. Cole had sexual intercourse with her, without 
stating when or where or under what circumstances, the 
record shows that she stated under oath, over and over again, 
that Dr. Cole, never had sexual intercourse, with her (Rec.' 
30 and 31 and 32 and 49). 

If the letters were offered for any purpose, that purpose was 
to create a prejudice against Dr. Cole. They tended to deny 
him a fair trial and to the denial of justice. It was as un¬ 
just to admit such letters to the eyes and ears of a judge as 
to the prejudices and passions of a jury inflamed by damag¬ 
ing irrelevant testimony. That the court, without being 

4 / 
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conscious of the fact, had some prejudice against Dr. Cole is 
shown on page 23 of the record, where Mrs. Cole was, over 
objection and exception, permitted to testify to matters oc¬ 
curring in February, 1917, two months after the bill and 
cross-bill had been filed, and is shown on page 24 of the 
record, where Elizabeth Cole was permitted to testify to the 

same matters occurring two months after the cause was at 
issue. 

As has been said, letters written by Miss Reiley could not 
show an adulterous disposition in Dr. Cole, nor is there any¬ 
thing in them to show an adulterous disposition in Miss 
Reiley. But she was not a party to the suit or named in the 
cross bill, and the Code of the District of Columbia requires 
a co-respondent, if name is known, to be named, to be made 
a party to the suit, and to be served with process, either by 
the marshal or by publication. 

Acts of indiscretion or adultery committed with 
one not named as co-respondent are not admissible to 
prove the adultery charged in the complaint.” 

- ' * Stevens vs. Stevens, 54 Hun. (N. Y.), 490. 

'Goldie vs. Goldie, 75 N. Y. Supp., 357. 

• Davis vs. Davis, 150 N. Y., 571. 

Realf vs. Realf, 77 Pa. St., 31. 

McDermott vs. State, 13th Ohio St., 332. 

Ruling Case Law, Vol. 9, par. 101. 

16th Annotated Cases, 1117 and notes. 

* * * «■ 

In the case of McDermott vs. State, 13th Ohio St., 332, 
the court said: 

% 

It by no means follows that a desire to have sexual 
intercourse with one person tends legitimately to 
prove a willingness to have like intercourse with an¬ 
other and different person. Indeed, the reverse is 
much the most probable.” 
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The fact that the Reiley statement that she had had inter¬ 
course with Dr. Cole was disproved is shown by the decree, 
which does not mention Miss Reiley; yet Dr. Cole was re¬ 
quired to meet an issue not suggested by the pleadings in 
the case, and to meet that issue at great length, and thus 
ignored the rules of pleading intended for the protection of 
persons who come into court. The natural inference is that 
the Reiley matters worked up such feeling in the mind of 
the court that the court was in error in entering the decree 
holding Dr. Cole guilty of adultery with Miss Elgin. 

Second Assignment of Error. 

The court erred in refusing to admit as evidence an affi¬ 
davit, dated May 18, 1921, of Helen P. Reiley contradicting 
her testimony. 

Miss Reiley, a witness for Mrs. Cole, had testified (Rec., 
28) that on one occasion (not giving the place or the time) 
Dr. Cole had sexual intercourse with her. On the morning 
following her testimony on the witness stand she walked 
into the office of counsel for Dr. Cole, unsolicited and unex¬ 
pected, and stated that her testimony on the witness stand 
relative to Dr. Cole was untrue, and she executed an affidavit 
to that effect (Rec., 48 and 49). At the proper time, and 
while the case was still on hearing and while Miss Reiley was 
still in attendance on court, counsel for Dr. Cole offered this 
affidavit in evidence for the purpose of contradicting Miss 
Reiley’s testimony by her own subsequent sworn statement. 
The court refused to admit the affidavit, which action of the 
court is plainly error, as any statement, oral or written, made 
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by a witness before or during the trial is admissible for pur- 
posesofcontradjction, and the reason of the rule is so plain 
that further argument is unnecessary. P 

Third Assignment of Error. 

nol^JTr eTTed ^ permMin ? Dr - Hickling, Stewart, Gan- 
non, and Gunning to testify as shown in said cause and for 

refusal to strike out their testimony upon motion that appears 

The decree granting new trial (Rec., 19) rec ited that it 
in accordance with the mandate and opinion of the Court 

2 37 PPe S ' T ^ e ° pinion ’ which w in 49th D. C. Appeals, 
237, requires the court below to hear the testimony of Dr 

Bacon Dr. Rogers, and Dr. Repetti, and if found to be true 

eir simony, that they had examined Miss Elgin and 

found her to be a virgin, would be conclusive in the case. 

is was a determination by this Court of Appeals, that it 

was ascertainable as a matter of science whether or not a 

woman », a virgin, and all works on medical jurisprudence 

gree with the Court of Appeals, and no court has ever held 

. ® T7 y ~ As thlS C0Urt had 80 held ’ ik was not proper 

for the trial court to admit testimony of men who had never 

examined or even seen Miss Elgin and who were not pres¬ 
ent when the physicians examined her; to give testimony that 
did not impeach the testimony of Drs. Bacon, Rogers, and 
Repetti nor prove it untrue, nor did it contradict their testi¬ 
mony in a single instance nor attack their professional stand¬ 
ing or skill or capabilities, but was merely a recital of how 
Drs. Stewart, Hickling, Gannon, and Gunning would have 
examined Miss Elgin, and a statement by each that the 



presence of an intact hymen did not itself prove virginity, 
the last a matter that was never in dispute. The objection 
to that kind of testimony is set forth in a motion to strike 

out (Rec., 51), which it was agreed applied to the testimony 
of all four physicians. 

Fourth Assignment of Error. 

In permitting Dr8. Hickling, Gannon, and Gunning to 

answer hypothetical questions not embodying testimony in 
the case. 

The three surgeons who examined Miss Elgin testified in 
detail that they examined the genital organs of Miss Elgin 
to determine if she was a virgin in the following manner: 
That they first inspected the genital organs and found the 
Mia minora, the inner lips, to be in fold, of pink, ruddy color 
usually found in a virgin, and that the labia minora was 
tense, hard, and firm; that the entry of one finger was pain¬ 
ful, and that a small virgin, vaginal speculum was tried, and 
it was found impossible to enter her without pain and 
flinching; that the opening was much smaller than the nor¬ 
mal opening, and that the hymen was intact, unruptured, 
and in a virginal state, and that her breasts were firm, round, 
and full, and that after a thorough examination they gave 
a positive opinion that she was a virgin (Rec., 37, 38, 39). 

The hypothetical question asked Dr. Hickling, which is 
substantially the same asked Drs. Gannon and Gunning, 
was, over objection and exception, as follows: 

“Doctor, I will ask you, assuming a woman about 
20 years of age be placed under examination on an 
operating table and an examination consisting of 














30 

attempting to insert a speculum and the finger in the 
orifice, it being found difficult to insert, evidences be¬ 
ing presented, subjective symptoms on the part of the 
individual of pain, and the circumstances being found 
of a fringed hymen, whether or not under these cir¬ 
cumstances it would be your opinion that a person 
could determine as to the virginity of an individual.” 

It will be seen that the above question left out, (1) that 
the labia minora or inner lips of the vagina had been found 
to be in fold of a pink ruddy color usually found in a virgin; 
(2) that the labia minora was tense, hard, and firm; (3) 
that a small virgin, vaginal speculum (not an ordinary 
speculum) could not be inserted without pain; (4) that on 
pressure she flinched and appeared to suffer great pain (ob¬ 
jective not subjective); (5) that the opening was much 
smaller than the normal opening; that the hymen was “in¬ 
tact, unruptured, and in a vaginal state”; (6) that the 
breasts were firm, round and full. 

All the above was omitted from the hypothetical ques¬ 
tion, although those were the things that, taken altogether, 
caused Doctors Bacon, Repetti, and Rogers to testify that 
Miss Elgin was a virgin and they testified to objective not 
subjective symptoms of pain, for they said “she flinched 
and appeared to suffer pain” (Rec., 37). 

A hypothetical question must embody the evidence. An 
opinion based upon a partial statement of the facts would 
be of no value and is not admissible. 

Mammenberg vs. Met. St. Ry. Co., 62 Mo. App., 563. 

Wichita vs. Coggshall, 3 Kansas App., 540. 

Levinson vs. Sands, 81 Ill. Appeals, 578. 

Catlin vs. Traders Ins. Co., 83 Illinois App., 40. 

Smith vs. Minneapolis St. Ry., 91 Minn., 239. 




As to what Dr. Bacon, Dr. Repetti, and Dr. Rogers found 
on examination of Miss Elgin was undisputed, and where 

there are no disputed facts the hypothetical question must 
embrace all facts. 

Nave vs. Tucker, 70 Indiana, 15. 

Levinson vs. Sands, 81 Illinois App., 578. 

Fifth Assignment of Error. 

In refusing to permit Dr. J. Thomas Kelly, gynecologist; 
Dr. Prentiss Wilson, gynecologist, and Dr. Joseph Mondell 
to testify in contradiction of the testimony of Doctors Stew¬ 
art, Hickling, Gannon, and Gunning, as to whether it was 
ascertainable and determinable by a physical examination 
whether a woman is a virgin. 

It was proposed to show that two of the above-named sur¬ 
geons are authors of standard works on gynecology, and that 
all three are eminent in their profession, and by them to 
contradict statements made by Doctors Stewart, Hickling, 
Gannon, and Gunning as to the method, practicability, and 
reliability of the examinations made by Drs. Bacon, Rogers, 
and Repetti. The matters testified to by Drs. Stewart, 
Hickling, Gannon, and Gunning were new matters, and by 
the well-known rule of evidence testimony to contradict the 
new matter was admissible. New subsidiary issues had been 
raised by the testimony, and evidence in surrebuttal was 
clearly admissible. (See 38 Cyc., p. 1358, notes 39, 40, 
and 41, where held reversible error.) 



32 


It is respectfully submitted that the trial court, for the 
reasons stated, should be reversed and a decree required to 
be entered awarding the appellant an absolute divorce, or 

that he at least be granted a new trial, for errors apparent on 
the record. 

CRANDAL MACKEY, 
Attorney for Appellant. 
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Court of Appeals of the District of Columbia. 


No. 3851. 

Norman Herald 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 36370. 

United States 
vs. 

Norman Herald. 

United States op America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court April 1, 1920. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. D. 1920. 

District op Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the Distnct of Columbia aforesaid, upon their oath, do present* 
That one Norman Herald, late of the District of Columbia afore¬ 
said, on, to wit, the eighteenth day of May, in the year of our Lord 
one thousand nine hundred and nineteen, and at the District of 
Columbia aforesaid, unlawfully did fish with a certain contrivance 

called a dip net, in the waters of the 
Potomac River, within the District of Columbia aforesaid; against 

1—3851a 



* NORMAN HERALD VS. UNITED STATES. 

J}?® j he 8tatute in su . ch , 0836 made an d provided, and against 

the peace and government of the said United States. B 

Second Count. 

furtW ?resent and afor€8aid ’ u P on their oa th aforesaid, do 

M«v h tn t-h! Said N ,° rma ? H f rald > on > to wit, the nineteenth day of 
+ ?^ r < ? ne thousand n ine hundred and nine- 

the I ? 1 ? tnct of Columbia aforesaid, unlawfully did fish 
with a certain contrivance, commonly known as and called a dip net 
m the waters of the Potomac River, within the District of Columbia 
aforesaid; against the form of the statute in such case made and pro- 

2 Uni^d^tates^ 11181 ^ ^ eaCe and government of the said 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 

xt (Endorsed:) Criminal. No. 36370. United States vs. Norman 
Herald. Vio. Sec 896, D. C. Code. Witnesses: Eugene Lot Eby, 
M. P. A True Bill. Clarence F. Norment, Foreman. 

Supreme Court of the District of Columbia. 

Friday, March 17" A. D, 1922. 

jJttoe M 0 Soy re pre™din?. SeSSi0n *° adj ° Urnment > Mr - Chief 


. Come 89 wel1 th « Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorney 

Esq , U1 ’t ; whereupon the defendant being arraigned 
indictment, the reading whereof he specifically waives 
pleads not guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like** y 

. Come 8(5 well the Attorney of the United States, as the defendant 
C fiX /T'- t0 hi8 reco 8 n ' zance and by his Attorney 

£ “ 5.15 ST *«““* " d 1 *’ M 


James W. Cumberland 
Orick S. Cunningham 
James W. Curtis 
Edward F. Downs 
Percy A. Dyer 
Charles S. Dulaney 


Charles A. Goldsmith 
James H. Handy 
Stanley E. Haney 
Henry A. Hirsh 
P. D. Holmes 
E. W. Hubbard 


who being sworn to well and truly try the issue joined herein 
upon then- oath say that the defendant is guilty in manner 
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and form as charged in the indictment; and thereupon it is de¬ 
manded of the defendant what further he has to say why the sentence 
of the law should not be pronounced against him and "he says noth¬ 
ing except as he has already said, whereupon it is considered by the 
Court that for his said offense, the said defendant is sentenced to pay 
a fine of One Hundred Dollars ($100); and thereupon the defend¬ 
ant by his Attorney C. Mackey, notes an appeal to the Court of 
Appeals from the foregoing judgment, and the Attorney of the 
United States in open Court waives the issuance of citation; where¬ 
upon the Court fixes the bond for costs on appeal at Fifty Dollars 
and the bond for appearance of said defendant at Fifty Dollars; 
and thereupon the defendant deposits a Liberty Bond for a Hundred 
Dollars ($100) in the Registry of the Court, Fifty Dollars of which 
is to be forfeited if the said defendant Norman Herald, fail to forth¬ 
with surrender himself to the custody of the Marshal of this District 
to be dealt with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, or the appeal for any 
cause dismissed, or the judgment be reversed and a new trial ordered 
or if the said defendant depart the Court without leave. 

Memoranda . 

March 17, 1922.—Bond for costs filed. 

April 17,1922.—Bill of exceptions submitted. 

4 Supreme Court of the District of Columbia. 

Monday, June 12", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

******* 

Now comes here the defendant by his attorney, Crandal Mackey, 
Esquire, and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 17th day of April, which is accordingly 
done, nunc pro tunc. 

Assignment of Errors. 

Filed July 17, 1922. 

******* 

The defendant assigns the following as errors committed by the 
Court in the above entitled cause: 

The Court erred as follows: 

1. In overruling the motion of the defendant to direct a verdict 
of acquittal. 

2. In refusing the instructions asked by the defendant. 

CRANDAL MACKEY, 
Attorney for Defendant. 
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Service of a copy of the above is 
July, 1922. 


acknowledged this 14th day of 


. . M.P. McCALL, 

Assistant Attorney for United States. 


Docket Entries. 


Supreme Court of the District of Columbia—Criminal Court. 


No. 

36370 


Parties. 

United States 
vs. 

Norman Herald 


Charge. 

Vio. Sec. 896 
D. C. Code 


Attorneys. 

For Prosecution 
U. S. Attorney 
For Defendant 
Crandal Mackey 


Date. 

1920 Ap’l 1 

u u n 


“ June 4 
1922 Mar. 17 


“ Apl. 17 
June 12 
“ July 17 


Proceedings. 

Presentment and Indict¬ 
ment filed. 

Bail fixed at $100. 

1 Liberty Bond $100 de¬ 
posited by C. Mackey in 
lieu of surety. 

Demurrer, filed, argued & 
submitted. 

Arraigned. Plea not guilty. 
M P Jury sworn prayers 
filed Veraict guilty. Sen¬ 
tenced to pay fine $100. 
Appeal noted. Amt. 
bond for costs $50. <fe 
Recog. $50. Bond for 
costs filed. Recog. $50. 
taken (M 68 p 291) 

Bill of exceptions submitted 
“ signed & filed 

Assignment of errors & 
designation of record 
filed 


U. S. witnesses. 

Hillary M. Smith, M. P. 
Geo. B. Cornwell, M. P. 

Defendant’s witnesses. 

Norman Herald 
Jas. C. Burroughs 
Henry F. Burke 


Designation of Record. 
Filed July 17, 1922. 


Clerk will include in the transcript of record on anneal in 
the above entitled cause, the following: PP 

1. The indictment. 

2. Plea not guilty. 

3. Verdict of jury. 
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4. Appeal noted in open court and fixing of bond for costs and 
supersedeas, and $100 deposit in lieu of bond. 

5. Bill of exceptions. 

6. Assignments of error. 

7. Docket entries. 

8. This order for transcript. CRANDAL MACKEY, 

Attorney for Defendant. 

Jufy T922° f a C ° Py ° f the ab ° Ve is acknowled g e <i this 14th day of 

M. P. McCALL, 

Assistant Attorney for United States. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

, ^ Morgan H. Beach, Clerk of the Supreme Court of the District 
of Co umbia, hereby certify the foregoing pages numbered from 1 to 
b, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in the case of United States vs. Norman 
Herald, Criminal, No. 36370, as the same remains upon the files and 

In testimony whereof, I hereunto subscribe my name and affix 
thfs Millay of ^ ° f Washmgt0D ’ in D ^<*> 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

L. M. G. Clerk - 

8 In the Supreme Court of the District of Columbia. 

Criminal. No. 36,370. 

United States 


Norman Herald. 

To Honorable Peyton Gordon, 

United States Attorney for the District of Columbia: 

Take notice that I have this 17th day of April A D 1022 filer! 
the annexed biH of exceptions in the above enffl tuTe Shall 

?lSftApril* u, l°92 S 2 et nt t0 Chief Justice Walter L McC °y 

CRANDAL MACKEY, 
Attorney for Defendant. 



